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PREFACE
The internationalisation of higher education is an undeniable 

phenomenon, and if on the one hand it is a fundamental step for strengthening 
the partnerships and cooperation among countries, on the other hand it is 
also the result of an increasingly globalised economy, characterised by the 
knowledge as its main component. As such, it reveals the dynamic process 
through which universities compete globally, and the partnerships among 
universities of different countries as a strategic element, because they enable 
universities to improve or consolidate their institutional positions and their 
academic production.

Those phenomena, before timid in the universities of developing 
countries, has intensified in recent years as a result of major efforts. One of 
the most striking examples of that is the impressive increase on the number 
of students having access to the so desired academic mobility, and therefore 
having the opportunity of doing part of their studies in a foreign university. That 
is something that was relatively rare in a not-so-distant past, and both China 
and Brazil are among the countries that have focused and are investing in those 
partnerships.

Internationalisation has also intensified in the specific context of 
postgraduate education, and the universities’ strategies are increasingly 
diversified. Long-established academic partnerships, aiming primarily at 
developing joint research, have reached the classrooms and more and more led 
to the creation of joint postgraduate courses and programs. At the same time, 
new partnerships are being developed and consolidated.

In that context, the Postgraduate Law Program of the Federal University 
of Santa Catarina has aimed at creating positive and mutually beneficial 
relationships with some of the most prestigious universities in China, both in 
Mainland and in the Special Administrative Regions of Macau and Hong Kong. 
Those partnerships, which increasingly led to joint cooperation projects, are at 
the origin of a series of conferences held October 2014 in the Chinese cities of 
Beijing, Wuhan, Guangzhou and Shenzhen, and in its Special Administrative 
Regions of Macau and Hong Kong.

Those conferences, organised in partnerships with the University of 
Vale do Itajaí (Brazil), the School of Economics and Management of Beihang 
University, the Centre for Studies of Intellectual Property Rights of Zhongnan 
University of Economics and Law, the Intellectual Property School and Law 
Schools of Jinan University and the Faculty of Law of the University of Macau, 
brought together scholars and postgraduate students of those institutions, in 
order to identify points in common in the research projects they undertake. In 
some cases it aimed at consolidating pre-existing research partnerships, while 
in others it was a first step towards a more effective cooperation.

This book is a result of those relations of cooperation and friendship, 
and researchers from those institutions author each one of its thirty chapters. 



Although a great number of them deal with intellectual property law, which is 
a subject particularly privileged in the scope of the partnerships we mentioned, 
the chapters of this book are characterised by a thematic amplitude that largely 
exceeds that specific branch of law. For that reason, we chose to divide it in three 
major parts, assembling the chapters that deal respectively with (I) intellectual 
property and economic analysis of law, (II) international law, investment and 
governance law, and (III) environmental law and philosophy of law. Several of 
this chapters deal with similar or even analogous subjects in the specific contexts 
of Brazil and China, and in order to render the reading more interesting and 
organised, we chose to place those chapters one after the other.

Finally, we would like to thank here all those who contributed to this 
publication. In special, we acknowledge the generous support of the heads 
of the institutions that hosted the conferences we previously mentioned, and 
the students and scholars who participated and attended them. We also thank 
the Brazilian Program of Academic Excellence of the Coordination for the 
Improvement of Higher Education Personnel (PROEX/CAPES) and the National 
Council for Scientific and Technological Development (CNPq) for their financial 
support.
Rio de Janeiro, Le Mans and Macau, 1 October 2015.
Luiz Otávio Pimentel
André Olavo Leite
Muruga Perumal Ramaswamy
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Section I

INTELLECTUAL PROPERTY AND 
ECONOMIC ANALYSIS OF LAW

INTELLECTUAL PROPERTY IN BRAZILIAN LAW 
Luiz Otavio PIMENTEL1

The aim of this paper is to present a summary of the main Brazilian IP 
laws, since the nineteenth-century until today. It also indicates the most current 
topics in IP discussions in Brazil: software patents and green patents.

The establishment of a legal regimen for the protection of Intellectual 
Property (IP) to encourage the national economic growth is not recent in the 
history of Brazilian law.

Even before Brazilian independence from Portugal, prevailed the Law of 
Prince Don João VI, of April 28th, 1809, which granted privileges of exclusivity to 
inventors and creators of new machines and inventions, as a benefit to industry 
and arts in Brazil. 

This standard and others established since independence, in 1822, had 
brought Brazil among the first countries in the world to regulate IP rights. 
Nonetheless, only after TRIPS it became better understood by a wider group 
of entrepreneurs and creators of new technologies as a value aggregator and 
intellectual capital, included among intangible assets of companies.

The first Brazilian IP laws are named bellow: 
a) Law from 1827, which created the Law Schools and provided 
protection to authors’ rights,
b) Law from 1830, about Industrial Property, 
c) Law from 1830, Criminal Code, which prescribed penalties for 
crimes the authors’ rights,
d) Law from 1875, about Trade Mark. 
It is also noted that Brazil has signed and ratified the main International 

Law agreements relating to IP, which are:
a) Paris Convention for the Protection of Industrial Property (1883),
b) Berne Convention for the Protection of Literary and Artistic Works 
(1896),
c) International Convention for the Protection of new Varieties of 
Plants (1961),
d) Patent Cooperation Treaty (1970),
e) Strasbourg Agreement Concerning the International Patent 
Classification (1971),
f) Agreement on Trade-Related Aspects of Intellectual Property 
Rights (TRIPS), WTO (1994).

1 PhD in Intellectual Property International Law. Professor of Intellectual Property Law 
and Dean of the Law Graduate Program (Master’s and Ph.D.), and Professor of Innovation 
Policy and Technology Transfers Law of the Knowledge Engineering and Management 
Graduate Program, Universidade Federal de Santa Catarina, Brazil..



When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

15

Intellectual Property in Brazilian Law 

14

Currently, Brazil has several legal texts related to IP, which are available 
for consultation on the World Intellectual Property Organization (WIPO) website: 
57 laws, 37 texts implementing rules and regulations, 14 approvals treaty texts, 
two IP legal literature texts, and 62 membership treaty texts (WIPO, 2014).

The main effective Brazilian IP regulations, after TRIPS, are the following:
a) Law 9,279 (1996), Industrial Property Law: competition, 

enforcement of IP and related laws, geographical indications, industrial designs, 
industrial property, patents (inventions), trademarks, transfer of technology, 
undisclosed information (trade secrets), and utility models.

b) Law 9,456 (1997), Plant Variety Protection Law: enforcement of IP 
and Related Laws, IP Regulatory Body, Plant Variety Protection.

c) Law 9,609 (1998), Law on Protection of Intellectual Property of 
Software, its commercialization in the Country, and other provisions: copyright 
and related rights (neighboring rights), enforcement of IP and related laws, IP 
regulatory body, transfer of software technology.

d) Law 9,610 (1998), Law on Copyright and Neighboring Rights: 
copyright and related rights (neighboring rights), enforcement of IP and related 
laws, IP regulatory body, and traditional cultural expressions.

e) Law 11,484 (2007), Integrated Circuit Topographies: enforcement 
of IP and related laws, industrial property, IP regulatory body, layout designs of 
integrated circuits, patents (inventions), trademarks.

f) Law 10,406 (2002), Civil Code: contains some provisions on 
contracts that can be extended to IP agreements. According to Article 421 the 
freedom of contract must be performed in the limits of reason and of its social 
function. Articles 157, 169 and 171 are related to nullity and annulment of 
contracts.

g) Law 10,973 (2004), Innovation and Research in Science and 
Technology: this law provides for incentives for innovation and scientific and 
technological research in a productive environment, and other provisions.

h) Decree 7,356 (2010), Organizational Structure of the Institute of 
Industrial Property: approves the regulation of organization and functions of 
the National Institute, and other matters.

i) Decree 3,201 (1999), Establishes rules concerning the granting, ex 
officio, of compulsory licenses in the cases of national emergency and public 
interest specified in Article 71 of Law 9,279 (1996). There may be granted, ex 
officio, a compulsory license for a patent, for non-commercial public use, in 
cases of national emergency or public interest, thus declared by the Government, 
provided that it is ascertained that the patent holder or his licensee do not fulfill 
those public needs. 

j) Decree 4,830 (2003), Compulsory Licenses in Cases of National 
Emergency and Public Interest: amends articles of Decree 3.201 (1999).

The discussion on software patents and green patents can be highlighted 

among the most important actual topics on the subject.

1 SOFTWARE PATENTS
There is a growing interest in Brazilian industry of information and 

communication technologies (ICT Industry) for the establishment of a legal 
strategy for protecting intellectual property and for the patenting of computer 
technologies and other solutions developed by the industry of computer 
programs.

We believe that law must properly protect inventions involving software, 
integrating them with greater legal security to the assets of corporations as an 
intangible asset. Thereby they could be used with exclusivity or to be transferred 
for use or application in the industry, or even made available in the market. 
When appropriate, it could also integrate projects as a counterpart, among other 
possibilities for business, or even for institutional and business cooperation. The 
patent protection is, nowadays, the main option.

Our understanding points out that Brazil, as other emerging developing 
countries needs to establish a national strategy, as China did, with legal protection 
and streamlining of public IP services to all sectors, with special attention to 
computer programs from the ICT industry, which covers and involves an 
important and transversal segment of the industry and services. Both are 
essential to consumers of products and services users in the XXI Century, in a 
full economy and in an information and knowledge society.

It is also necessary to advance in the culture of patrimony, making 
intangible assets a constituent part of national wealth, and the same applies to 
the culture of intellectual property, which must move forward both in the public 
and private spheres.

Therefore, we must carry on the discussion of the regulatory framework 
that we want for IP, as a tool of business competitiveness and wealth of Brazil.

2 GREEN PATENTS2

The world faces the growing problem of global climate change. 
This phenomenon leads to unprecedented social effects in human history. 
Consequently, it is imperative to mitigate this problem. An alternative to reverse 
this scenario is to encourage the emergence of new technologies and public 
policies. 

Brazil, among other countries, in different scales, have been facing the 
problem of patent backlog, which is an obstacle for the examination of the 
novelty of industrial applications and technologies protected by patent rights in 
general, but with particularly strong consequences on the environment. 

In order to solve part of the problem of the backlog, some countries have 
adopted “fast track” policies such as WIPO Green (2014) and the Brazilian Green 

2 See Pinto (n.a.).
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Patents Project. 
The Green Patents project (INPI, Brazil, 2014) consists of three phases:
a) Phase I. Applicable to those who deposited from January 2nd, 2011; 
b) Phase II. Limited to the requests filed by Brazilian nationals and 
signatories of the CUP, including the invention and utility model; 
c) Phase III. Between April 17th, 2014 and April 16th, 2015, covering 
Brazilian national applications, PCT and CUP, limited to 500 applications 
for green patents. Requests already deposited: 49. 
The world confronts innumerous problems derived from climate change3. 

Global warming and fossil fuel dependency are problems to which technology-
driven solutions are sought. 

If global CO2 emissions are to remain within safe levels, the world must 
peak greenhouse gas emissions by 2020 at the latest, reducing them by at least 
50% of 1990 levels by the middle of this century and continue cutting them 
thereafter.

Brazil will also have to take action to reduce the contribution of fossil fuel 
energy to its greenhouse gas emissions, within the framework of its commitments 
under the United Nations Framework Convention in Climate Change. 

Even though Brazil had over 45% of renewables in its total energy supply 
mix in 2010, with hydropower as its most important energy source, it might not 
be enough. As a result, Brazil will have to increase the proportion of wind, solar 
and biomass to match the projected increase in energy demand (IEA, 2012).

Brazil will also have to invest a significant amount of effort in increasing 
the energy efficiency of its industry and of household appliances.

In practice, these ambitions will not be easy to meet, and having green 
technologies available to be implemented in large-scale for industrial plants and 
household appliances, would only impact results after approximately six years. 

Furthermore, new technologies need to become widely available at low 
cost as soon as they become marketable. 

In order to do so, innovation systems will have to be designed not just to 
maximize innovation and adaptation of technologies, but also to promote rapid 
demonstration, deployment and diffusion of such technologies.  

3 The United Nations Framework Convention on Climate Change (UNFCCC), in its 
Article 1, defines climate change as: “a change of climate which is attributed directly or 
indirectly to human activity that alters the composition of the global atmosphere and 
which is in addition to natural climate variability observed over comparable time periods”. 
The Convention thus makes a distinction between climate change attributable to human 
activities altering the atmospheric composition, and climate variability attributable to 
natural causes.

REFERENCES
IEA. Energy Technology Perspectives 2012: Pathways to a clean energy system. 
Paris: IEA/OECD 2012, p. 552.

PINTO, A. P. G. Ph.D. Research proposal: Patent and climate change. Maastricht 
University (The Netherlands); Intellectual Property, Innovation and Development 
Academy, National Institute of Industrial Property (Brazil), [n.a.].

WIPO. Brazil: IP Laws and Treaties. Available at: <http://www.wipo.int/wipolex/
en/profile.jsp?code=BR>. Access date: 25 nov. 2014.
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THE PAST AND PRESENT OF CHINA 
INTELLECTUAL PROPERTY LAW

Qi XIONG1

Chinese Intellectual Property laws origins in Deng Xiaoping’s 1978 reform 
and opening up policy. Mr Deng considered economic wealth as the foundation 
of China’s power and realized that China could not modernize in isolation 
without the benefits of foreign science, technology, capital, and management 
skills. Thus, Chinese leaders vigorously pushed for the renewal of diplomatic 
and commercial ties with the United States, Japan, and other Western developed 
countries. Among the earliest treaties signed shortly after China’s reopening 
was the Agreement on Trade Relations between the United States of America 
and the People’s Republic of China, which called for copyright, patent, and 
trademark protection to the nationals of the other party. As a result of this 
Agreement, China assumed an international legal obligation for intellectual 
property rights protection even before it had established a domestic intellectual 
property protection system. After more than 30 years of construction, especially 
after China’s accession into the World Trade Organization, IP protection has 
been brought to the fore, since China wants to dock with international standard 
and adopt international practices.

1 THE HISTORY OF CHINA INTELLECTUAL PROPERTY LAW

1.1 The formation of an IP system
The formation of a systematic IP system in China can be traced back to 

1979 when China opened its door to the outside world. We can say that China’s 
first encounter with IPR issues occurred when the Chinese government was 
negotiating the Sino-US Trade Agreement in 1979. The result was the main 
structure of IP law system was constructed, the first trademark law in 1982, the 
first patent law in 1984, and the first copyright law in 1990.

1.2 The improvements of the intellectual property system
Since 1990, China has demonstrated to the world its intention to change 

the IPP environment by ratifying more IP treaties and conventions. They include 
the Berne Convention (1992), the Universal Copyrights Convention (1992), 
Geneva Convention (1993), Patent Cooperation Treaty (1994) and Budapest 
Treaty (1994). Most significantly, China became a World Trade Organization 
(WTO) member in November 2001. Although China was not a member when 
Trade Related Aspects of Intellectual Property Rights (TRIPS) agreement was 
signed, it participated in the negotiations and signed the last document of the 
Uruguay Round of the WTO in 1995

1 Professor, Zhongnan University of Economics and Law.

Inside China, there have been further changes to improve the newly born 
IP system. There were more new IP laws. In 1991, China announced the Statute 
on Computer Software Protection. In 1992, it promulgated the Regulations on the 
Enforcement of Universal Copy- rights Convention. In 1993, China announced the 
Law of the People’s Republic of China for Countering Unfair Competition (Anti-
unfair Competition Law), aiming at protecting trade secrets and know-how, and 
encouraging fair trade and competition. In 1994, China enacted the Decision on 
Copyrights Infringement Punishment. China’s revision and supplementation of 
its IP laws were another indication of improvement. In 1991, China promulgated 
the Implementation Regulations on Copyright Law (the latest edition is 2013). 
It also revised its Patent Law (1992, 2001, 2008) and Trademark Law (1993, 
2001, 2013). In addition, it announced the Implementation Regulations on the 
Patent Law (the latest edition is 2010) and the Implementation Regulation on the 
Trademark Law (the latest edition is 2014). The establishment of the IP Special 
Court in 1992 symbolized significant progress in the Chinese IP enforcement 
system. This is because IP cases can be reviewed to guarantee unified 
enforcement. Moreover, judicial experience in IPP can be quickly accumulated.

2 MOTIVATIONS ON THE FORMATION AND IMPROVEMENT 
OF THE CHINA IP SYSTEM

The rapid introduction of the IPP system serves Chinas national objectives. 
The establishment is the natural consequence of a number of influences and 
developments both within and outside of China [1]. On the one hand, this is 
attributed to Chinas desire to acquire advanced technology from developed 
countries and protect its own indigenous technology. However, without proper 
IPP, nobody would transfer technology to China. On the other hand, developed 
countries, particularly the US, have been very active in advocating the need 
for secure IPP, particularly in developing countries, such as China. Meanwhile, 
international organizations, such as WIPO and the WTO have also played an 
important facilitating role in enhancing the IPP system in China..

2.1 Needs for foreign information and technology
There is little doubt that the Chinese government eventually recognized 

the need to access new information and technology in order to improve its 
international competitiveness and, thereby, its rate of growth and development. 
Despite the absolute size of both the Chinese economy and population, it was, 
nevertheless, unable to generate high-level information and techniques at a rate 
necessary to meet the growing desire for development. In December 1978, the 
Chinese government established a general policy of reform, involving opening 
the economy to the outside world—the so-called “Open Door Policy”. The 
encouragement and utilization of foreign investment became both a principal 
focus of the reform and the main economic objective in China. The policy and 
the law symbolized the actual beginning of FDI and the mechanism by which 
China might access technology, capital, and techniques. What was equally clear, 
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though, was that FDI and the associated information and techniques would not 
be transferred without a significant shift in Chinas historical approach to the 
protection and exploitation of IP. Hence, the series of new legislation, dating 
from 1983 and defined previously, has been rapidly introduced.

2.2 Pressure from developed countries
It is clear that the “IP fever” that struck China has to some extent been 

the result of international pressure, especially from the USA. As a consequence 
of weak protection and piracy, industrial countries led by the USA, have 
campaigned for greater protection of their products in developing countries. The 
confrontation between the developed and developing world is exemplified by a 
whole series of trade disputes between the USA and China. As a consequence, 
a number of bilateral and multilateral agreements have been signed between 
various developed and developing countries.

2.3 Impacts of the international organizations
International organizations have been a further influence on Chinas 

establishment of an IP system, especially WIPO and the WTO. WIPO played a 
major role at the formation stage of Chinas IPP. The WTO, on the other hand, has 
been a significant force in driving improvements to the IP system, which will be 
elaborated later. The TRIPS agreement has introduced a higher standard for IPP. 
Therefore, it has not been surprising to see that China made its first amendment 
of most IP laws during the TRIPS negotiation. It is very clear that TRIPS has 
also (like the WIPO conventions) played the role of a model law in improving 
the Chinese IP system. For instance, the Patent Law and the Trademark Law 
were amended in 1992 and 1993, respectively. In 1993, China promulgated 
the Anti-unfair Competition Law. The Copyright Law was announced after the 
TRIPS negotiation was commenced. The Computer Software Regulations was 
stipulated in 1991. Perhaps even more importantly, China established its Special 
Peoples Courts to enhance judicial enforcement of IP in 1992. In 2001, before 
China became a member, it amended major IP laws again to be in line with 
TRIPS.

3 THE FUTURE OF CHINA INTELLECTUAL PROPERTY LAW 
AND PRACTICE

Besides the WTO issues, intellectual property protection has become 
more important in China because China is getting wealthier, and because 
Chinese companies are starting to care more about IP. Any countries start doing 
well with IP when its own powerful companies really start caring about it. And 
we have seen this progression happen in Japan, in Korea. The reality is nobody 
is going to be able to force China to improve its IP from the outside, but big 
companies within China like Haier, like Huawei, like Lenovo — companies that 
care about their own IP — are going to be able to force China to improve. That’s 

what’s happening. And as more big companies come to the fore in China, China’s 
IP is going to continue to improve. And there’s not much that can be done to rush 
it. In fact, if anything China’s IP is improving nicely. Meaning, it’s improving at 
least as fast as Korea’s did, at least as fast as Japan’s did, and probably as fast as 
the US’s did, but the US was a long time ago.
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CONFLICT AND FUSION OF WESTERN AND 
CHINESE DISCOURSES IN COPYRIGHT LAW

Kexiang ZHAO1

1 INTRODUCTION

1.1 Questions and Method of Discourse Studies
From the moment of its promulgation in 1990, controversies over the 

Chinese Copyright Law have never stopped. On the one hand, some western 
countries, represented by the U.S.A, attribute the weak enforcement of Copyright 
Law in China to administrative nonfeasance. On the other hand, there are more 
and more worries about global tendency to over-protect intellectual property(IP) 
rights and its negative effects to China and other developing countries. They 
allege that over-protection of IP rights will lead to “cultural monopoly”. The core 
of the above controversies is the relation of globalization and localization of 
copyright law.

Supposed that the administrative nonfeasance is one reason why 
Copyright Law doesn’t work well in China, are there other local historical and 
cultural reasons behind? If the answer is “yes”, what roles do these historical 
and cultural factors play? How do they affect the enforcement of Copyright Law 
in China? Should the law be localized to adapt to the unique history and culture 
of Chinese society? 

To answer these questions, the method of discourse studies is applied. 
Some typical ancient Chinese phrases and sentences are selected and analyzed. 
Through discourse studies, socio-psychological characteristics of ordinary 
Chinese people and intellectuals are revealed. To explore the causation between 
these characteristics and copyright protection is the key part of this research. 

Firstly, the history of copyright law in China is investigated so as to find the 
domestic and international factors which influence the legislation of copyright 
law. Secondly, a few typical discourses are analyzed to disclose Chinese people’s 
attitude on “expressing” and their viewpoints about the function of a work. 
At the end, some changes positive to copyright protection in modern Chinese 
society are enumerated, through which opportunities for western copyright 
discourses to fuse with Chinese society are created.

1.2 Related Research Achievements and Comments
From a macro perspective, Prof. Wu Handong from Zhongnan University 

of Economics and Law, emphasizes the importance and urgency to study the 

1 Law School and Intellectual Property School, Jinan University, P.R.China. Email: 
<kexiang.zhao@gmail.com>. This research is sponsored by the National Social Science 
Fund Project “Scientific Development and Implement of the Intellectual Property Strategy” 
(08 @ ZH003). Thanks Prof. Xu Xuan for her instructive ideas about this article.

localization of copyright law in China. He proposed that it is very important 
to find a balancing point between localization and globalization in copyright 
protection. That means that China must be clear that which rules meet its real 
legislative requirements and which rules are there just because of pressures 
from the West.2 Unfortunately, insightful domestic studies in this field are very 
rare. Another reason is that most of the IP researchers are major in law. They 
are not proficient in Chinese history, philosophy and traditional culture. The 
other reason is that they seldom use new research methods originating from 
other disciplines such as sociology and pragmatics.

William P. Alford, Prof. of Harvard University, published his book, “To Steal 
a Book Is an Elegant Offense: Intellectual Property Law in Chinese Civilization” 
in the 1990s which produced a significant impact in China. He analyzed why 
copyright law didn’t appear in ancient China although paper-making and 
typography were created in China. He believed that it was the unique traditional 
social structure so called “Li” (rites) society that prevents copyright protection. 
He pointed out that the earliest copyright law in China had been promulgated 
in the 1920s under the gunfire from the western aggressors. This book is called 
“the first influential book to help Chinese people to clarify the historical context 
of intellectual property legal system in China” by Prof. Liu Chuntian from 
China Renmin University. However, it is much more difficult for a foreigner to 
understand the ancient Chinese documents. So the points of view from this book 
are mostly based on secondary data. Inevitably, some points about traditional 
Chinese society are not all-around or biased

2 WESTERN DISCOURSES AND LEGISLATION OF COPYRIGHT 
LAW IN CHINA 

After the founding of P. R. China in 1949, the laws enacted by the National 
Government of Kuomintang Party were repealed. Legal nihilism had been 
prevailing for a long period of time since then. Benefiting from the reform and 
opening-up policy, a comprehensive legal system reconstruction began in China, 
including intellectual property legislation in the early 1980s. With the 1982 
Trademark Law, 1984 Patent Law and the 1990 Copyright Law promulgated, an 
IP legal system had been established in China step by step.

The Copyright Law was revised twice after 1990. This section will study 
the historical background and the factors which influence the legislation and 
amendments of Copyright Law in China, and discuss the role of the western 
discourses in which to play.

2.1 The Sino-U.S Negotiations on IP and the Legislation of 
Copyright Law in China

In 1988, the so-called “special 301” clause of the U.S. Trade Law was added 

2 From Prof. Wu’s speech on the Second National Seminar on Intellectual
Property Rights in Jinan Univ. 2010.
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, requiring an annual review of intellectual property protection and market 
access practices in foreign countries. On September 7, 1990, Copyright Law in 
China was enacted. On May 26, 1991, the U.S. trade representative announced 
the launch of “Special 301” investigation to China; On January 16, 1992, the two 
sides reached an agreement on intellectual property rights of the “Memorandum 
of Understanding”. 

Although the relative legislative documents did not mention the 
international factors, but it is of no doubt the above events were associated 
closely. In the early 1990s, China had developed much closer trade relations 
with western countries who required China to protect intellectual property 
rights effectively. If China wanted to develop further economic and trade 
relations with western countries, especially U.S.A, she had to accept their game 
rules including rules of IP protections. That is the historical background of the 
legislation of Copyright law in China.

2.2 China’s Accession to International Covenants of 
Copyright

Two years later after the enactment of Copyright Law, on October 15, 
1992, China became the 93rd member of “Berne Convention” (established 
1886).3 On October 30, 1992, China entered another copyright protection 
organization - “Universal Copyright Convention”. In 1993, China joined the 
“Protection of Producers of Phonograms against Unauthorized Duplication of 
their Phonograms”.

These conventions enriched the contents of Chinese copyright law, 
pushing IP protection in China to a higher level. But everything has two sides. 
Unfortunately, voices of China can hardly be heard in these covenants which 
represent western countries’ interests and demands. Western discourses in 
copyright law have greater impact on Chinese society. China became members 
of copyright conventions so hastily, not fully considering if this would bring 
negative influences to Chinese social and economic development. Ironically, 
U.S.A who often criticizes China for weak IP protection, although having its 
Copyright Act as early as 1790, didn’t join the Berne Convention until 1989, just 
three years earlier than China. One of the reasons was the U.S.A was reluctant 
to protect foreigners’ copyright as equally as her citizen.

2.3 Entering WTO and 2001 Copyright Law Amendment 
China became the 143th WTO member on December 11, 2001 after 15 

years when she submitted an application to GATT on July 10, 1986. The process 
is long and full of difficult negotiations. China has made some compromises in 
many ways. Many domestic laws including the Copyright Law were revised in 

3 Ironically, the United States, having its copyright law as early as 1790, didn’t join 
the Berne Convention until 1989, just three years earlier than China, because it had been 
reluctant to protect foreigners’ copyright as equally as his citizens’.

accordance with the relevant WTO documents (TRIPs). We can see this easily 
from the legislative documents of the National People’s Congress.4

The 2001 Copyright Law Amendment established the principle of “national 
treatment”, the new copyright transfer system and the system of collective 
management of copyright, while expanding the scope of copyright protection, 
adding new copyrights, and enriching the relief measures of IP rights.

Obviously, almost all of its terms are consistent with the Berne Convention 
and TRIPs Agreement, which means that the Chinese Copyright Law has 
been fully integrated into the Western discourse about the copyright system. 
And its protection standards of copyright have little difference from Western 
countries, and even more protective ways, such as two-tier solution of copyright 
infringement by administrative and judicial system.  

2.4 United States v. China on IP Protection and Enforcement 
Measures and 2010 Copyright Law Amendment 

On January 26, 2009, the World Trade Organization (WTO) published the 
panel report on the case of “United States v. China IP protection and enforcement 
measures”. The report claimed that China violated the Berne Convention Article 
5 (1) and the TRIPs Agreement, Article 41.1. The resolution of this dispute was 
regarded as the fuse of the 2010 amendments to China’s Copyright Law, Article 4. 

The new law removed the 1990 Copyright Law Article 4, paragraph 1, 
namely, “the work which is prohibited to be published and disseminated, are 
not protected by this law”, which means that in the future even those works 
prohibited to be published and disseminated in accordance with Chinese laws 
will still be protected by copyright law. The spirit of the amendment is consistent 
with the views of the panel report. 

Mr. Liu Binjie from the State Copyright Bureau of China, once mentioned 
the background of the new amendment: “Firstly, the State Council formulated the 
Outline of National Intellectual Property Strategy, which requires higher copyright 
protection. So we need to revise a few articles of the Copyright Law. Secondly, 
after the implementation of the Copyright Law, legislation on the publishing, 
supervision and management of the Communication were introduced, it is 
necessary to revise the relative rules in the Copyright Law in order to avoid possible 
conflicts.” On February 26, 2010, National People’s Congress Law Committee set 
forth the principle to the amendment: “The amendment should not only reflect on 
the supervision and management of the government but also be consistent with 

4 Mr. Shi Zongyuan, the director of the State Copyright Bureau, said on December 22, 
2000, “At present, China’s accession to the World Trade Organization negotiations has 
entered the final stage. There are still some gaps between some provisions of the Copyright 
Law of our country and the World Trade Organization rules (TRIPs Agreement). In order 
to further improve our system of copyright protection, the promotion of economic, 
technological and cultural development and prosperity, and to adapt to China the process 
of accession to the World Trade Organization, to make appropriate amendments to the 
Copyright Law is urgently needed”.
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the Berne Convention and the TRIPs Agreement”.

2.5 Conclusions of this Section 

1. Historically, Almost all the clauses of Chinese Copyright Law are 
transplanted from the West. The level of Chinese socio-economic development 
and its unique culture were not taken full account of. The standard of copyright 
protection seems higher than it should be at the time of legislation. So the law 
didn’t effectively promote the development of Chinese culture and economy as 
anticipated, instead, being a tool to realize cultural monopoly for some western 
countries. 

2. Practically, some western countries, represented by U.S.A, used to 
accuse the Chinese Government of its weak copyright protection because of 
administrative and judicial nonfeasances. But they may have neglected other 
more important things which should be concerned. Without thinking carefully 
and reasonably about the existence of different contexts of copyright discourses, 
copyright rules originating from the West conflict with Chinese inherent culture 
and even ordinary person’s common sense. In fact, such conflicts are essentially 
ones of the values and cultures. China needs copyright discourses understandable 
to the public. Simultaneously, a certain connection between copyright discourses 
and Chinese traditional culture must be found or constructed.  

3 STUDIES OF TYPICAL CHINESE DISCOURSES RELATED TO 
COPYRIGHT

It is unbelievable for ancient Chinese and most of the modern Chinese that 
a work can lead to legal rights and benefits. Confucianism still has a profound 
impact on the thinkings and behaviors of contemporary Chinese prople. The 
followings are some Chinese traditional discourses mainly from books of 
Confucianists, Taoists and Buddhists. Why wasn’t copyright law enacted in China 
at first? Does Chinese philosophy about justice and profit make Chinese people 
despise the property value of a work? Which one is more important for a work, 
the “ideas” or the “expressions”? Can a “word” express “meaning” completely? 
To search for answers of these questions, discourse studies is a good method. 
Through discourse studies, Chinese opinions on copyright and its protection are 
revealed.

3.1 “Materialistic Businessman Belittles Lovers’ Separation”
This sentence is from Bai Juyi’s poem “Pi Pa Xing”,5 through which we can 

see clearly the negative evaluation of merchants in ancient China. As we know, 
the emergence of copyright law was related to the publishers who represent a 
new merchant class. By comparison; the traditional Chinese society has always 
been emphasizing agriculture and despising the business, not to mention to 

5 Bai Juyi is one of the greatest Tang Dynasty poets .

form a strong merchant class. Although the typography was a great invention of 
ancient Chinese people, there wasn’t a strong group of publishers in the history. 
So it was doomed that in China there was no intrinsic motivation to protect 
copyright. 

3.2 “A Gentleman Cares for what is Proper and Fit while 
Lesser Man Cares for the Profits”6

In this famous sentence of Confucius, “lesser man” refers to a person 
who focuses on earning money by all means who should be looked down on. 
For Confucianists, “justice” is much superior to “profit” in moral levels. Most 
of traditional Chinese intellectuals are Confucianists. The purpose of writing 
is to achieve mankind’s great ideals rather than earn money.7 For the Chinese 
literati, reputation and duty to the state are more important than profits.8 What 
they hate to do most is to sell their works to exchange for food. That will make 
them feel ashamed.They have no ideas that they may own “property rights” 
through writing. In this sense, the concept of copyright is inconsistent with the 
Confucianism. 

3.3 Speaking Cautiously”, “Got Meaning, then Forget Words”, 
“Teaching outside Doctrines and Scriptures, “Wen is the 
Vehicle of Tao” 

3.3.1 “Speaking Cautiously”9

Confucianists advocate that a person should express their views cautiously 
for “what we say” (“Li Yan”) is a very formal and serious matter and as important 
as “what we are” (“Li De”) and “what we do” (“Li Gong”).10 According to the notes 
of “Zuozhuan. Xianggong Twenty-four Years”, by Kong Yingda: “Li Yan means 
that speech or writings must grasp the key meaning and convey moral ideas. 
Even if the author dies, his words survive”. For Confucianists, “what we say” is 
something more permanent than life itself. So hasty and frivolous expressing is 
not encouraged. 

Another reason why Chinese literati used to speak cautiously is some 
events in the history remind them of what they say may put themselves into 
prison, even get killed. The most famous events include event of “burning books 
and burying Confucians” happened in Qin Dynasty and “literary inquisitions” 
in Qing Dynasty. Undeniably, these events dropped psychological shadows on 

6 The Analects of Confucius, Liren.
7 “Cultivating individual moral character, running the family unison, managing the 
nation in order, and peace prevailing throughout the universe “ Book of Rites, Daxue.
8 Confucius advocated, “The energy that a man has left over after doing his duty to 
the state, he should devote to study; the energy that he has left after studying, he should 
devote to service of the state.” The Analects of Confucius, Zizhang.
9 Book of RItes, Ziyi.
10 Translated by Dr. Hu Shi.
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Chinese people. So in order to protect themselves and their families, Chinese 
literati prefer to speak what they think is safe and right than speak as one 
pleases. 

3.3.2 “Got Meanings, then Forget Words”
For Taoists, the real Tao is unspeakable. Metaphysicians of Wei and Jin 

Dynasties argued a lot about the relation of “word” and “meaning”.11 Some of 
them thought that words were able to fully convey ideas and meanings, and 
the others disagreed. For example, Wang Bi, a famous metaphysician, held that 
words should be forgotten as long as meanings were grasped. For him, language 
is just a vehicle of “meaning” or truth. People can get it by other ways such as 
intuition.12 The value of this theory lies in its deep reflection on the limitations of 
language philosophically. 

3.3.3 “Teaching outside Doctrines and Scriptures” 
Besides Confucianism and Taoism, Buddhism should not be 

underestimated for its influence on the spiritual world of Chinese people . The 
Zen, a localized branch of Buddhism in China, denied completely the role of 
written words to convey the truth or “Buddha nature”. People got his Buddha 
nature not from doctrine and scripture but his daily-life practice. Hui Neng, 
one of the greatest Zen masters, although illiterate, found his Buddha nature 
by his keen insight. Zenists’ skepticism posed a profound affect on Chinese 
intellectuals. Some of them prefer finding truth through daily-life practice to 
reading and writing books.  

3.3.4 “Wen is the Vehicle of Tao”
In Chinese words, “Wen” means written works, and “Tao” refers to the 

main moral principles of Confucianism such as justice and faith. The value of a 
written work lies in its conveying of these principles. If the article is composed 
of flowery language, but not ethical, it isn’t a good article. For ancient Chinese 
scholars, ideas in an article are more significant than its expressing forms. Even 
in contemporary China, critics used to comment on one work “empty” because it 
only has a gallant expressing form, but not conveying creative ideas. 

 3.4 “Pass on the Ancient Culture without Adding Anything 
New to it”13 

Confucius advocated to respect and follow the ancient culture and 
tradition, so he did many jobs to elaborate the theories of the predecessors. 
In literature, quotation is the most popular writing technique for authors. Up 
to the Tang and Song Dynasties, a few poetry forms such as “Jue Ju”and “Man 

11 Metaphysics of Wei and Jin is a philosophy which is a fusion of Taoism and 
Confucianism.
12 Wang Bi, Notes to the Tao Te Chin.
13 The Analects of Confucius, Shu Er.

Jianghong” were created. Being certain expressions of ideas, poetry forms and 
allusions are both vehicles of Chinese cultures. They play a core role for moral 
ideas of Confucianism to spread and hand down to next generation. If these 
expressions are monopolized by a few persons, individual and collective social 
developments in China would be stopped. That is one reason why copyright law 
didn’t appear in China even if techniques of paper-making and printing were 
created by Chinese at first. 

3.5 “Power” is Superior to “Right”
A civil-right system including right of personality, right in rem, claims etc 

had been established as early as in ancient Roman times. Influenced by Roman 
law and the French Revolution, people in Europe and U.S.A have a strong sense 
of civil rights. Civil law is the most important constitute of law system in these 
countries. It is comparatively easy for them to accept the concept of “copyright”. 

On the contrary, in Chinese long history of feudal societies, “power” is 
more emphasized than “right”, and criminal law is superior to civil law. While 
some thinkers such as Mencius proposed an idea of “Min Ben” (Ordinary people 
are most important), but after all “ordinary people” were not equal to “citizens”. 
According to Roman law, only citizens could be entitled to have civil rights. The 
concept of civil right had been totally unfamiliar for Chinese people until the 
beginning of 20th century. Moreover, the object of copyright, a work, is essentially 
an intangible intellectual labor achievement. Even in the West, the concept of 
copyright was generated in the 18th century. All these factors together make it 
much more difficult for Chinese people to understand the concept of copyright 
than the western people, even if the first copyright law in China promulgated 
in 1910. It is destined to take a long time for ordinary Chinese people to truly 
understand and accept the concept of copyright. 

3.6 Conclusions of this Section
1. On the one hand, Chinese traditional Confucianism regards 

“expressing” as a very serious matter, advocating cautiously expressing, on 
the other hand, thinkers with Eastern wisdom have deep reflections on the 
limitations of language. Chinese literati have a deep suspicion on the role of 
language to express thoughts and meanings. Expressing ideas is not encouraged 
in general. They are not used to expressing their ideas in public, and even if they 
choose to express, they prefer to leave room for readers or listeners. Chinese 
painting is a good example of such a manner. You can always find blank area on 
a Chinese painting. It is not true that more expressive, the more meaningful for 
Chinese people. As we know, copyright law encourages people to express ideas 
by different ways. Undoubtedly, this manner is not in line with the purpose of 
the copyright law.

2. The dichotomy of “idea” and “expression” is the cornerstone of 
copyright law. Copyright law would rather protect original expression of ideas 
than the ideas themselves. As long as the expressions of ideas are original and 
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the expressions can be called works, regardless of whether the values of the 
ideas themselves are high or low, they will be protected equally. So the level of 
literary and artistic works is not a factor to be considered if one work should be 
protected or not. 

By comparison, from some ancient Chinese phrases or discourses 
respectively representing Confucianism, Taoism and Buddhism, different points 
of view on “expression” and “idea” from the West can be found and analyzed. 
Since the contents of one article are more important than its expression or form, 
why don’t copyright law protect the contents or ideas but the expressions? In 
general, for Chinese people, the ideas themselves in works are always valuable 
than their expressions. 

3. The first copyright law in the world is the Anna Act of the United 
Kingdom. Any law is not only composed of legal norms, but carries a unique 
culture of a specific country. Roman laws have giant influence on the modern 
western civil law including the copyright law. The core idea is about the civil 
right. So works can bring about spiritual and economic rights to the authors. It 
is evident that copyright law tends to encourage expression and communication 
of works. 

On the contrary, it is unbelievable for ancient Chinese and most of the 
modern Chinese that a work can lead to legal rights and benefits. One important 
reason is that there is not an enlightenment movement in China through which 
the value of speech freedom is treated seriously. Confucianism is still a profound 
impact on thinkings and behaviors of contemporary Chinese people.

4. In short, Chinese have their different points of view with foreigners 
on the function of language, the value of a work , relation of “expression” and 
“idea” and sense of “right”. All these differences are essentially not only the 
differences of values between Chinese culture and western Christian culture, 
but also differences of two legal systems. In one word, the idea of copyright 
protection collides with Chinese traditional culture in many aspects. That is one 
deep-level reason why copyright law cannot be executed effectively in China. 

4 EVOLUTION OF CHINESE SOCIETY AND ACCEPTANCE OF 
COPYRIGHT DISCOURSES

After 30 years of reform and opening up, social and economic development 
in China has gone up to a higher level. China is no longer satisfied with being 
the “world factory”, but an innovation-oriented country. In 2008, “National 
Intellectual Property Rights Strategic Framework” was introduced and for the 
first time the IP protection was defined as one national strategy. “IP” has become 
an mainstream discourse in contemporary Chinese society. Evolution of Chinese 
society has created some opportunities for western copyright discourses to fuse 
with Chinese local discourses. Collisions of values between the West and China 
become alleviated.

1. With the development of market economy, Chinese negative opinions 

about “merchants” and “profits” change too. Chinese people have realized the 
value of intangible property and accept that a work can earn money for its 
author.

China had been implementing a planned economy since 1949 until 
1980s. and then so-called a planned commodity economy lasted for a short 
time. Ultimately, a socialist market economy with Chinese characteristics was 
established in the early 1990’s. The 1990 Copyright Law was promulgated under 
such an economic background. At that time, ordinary people in China didn’t 
even know the terms of “intellectual property” and “copyright”. The number of 
the domestic IP scholars was very small. If we had to find any evidence that the 
general public were cognitive of copyright, it can only be royalty. But few people 
would link royalty with copyright. In most people’s eyes, royalty was just like a 
bonus from the Government which had nothing to do with a civil right. 

Along with the shift of economic system and China’s entrance into the 
WTO, ordinary Chinese people have changed their opinions on “merchants” and 
“profits”. They no longer look down on merchants anymore, and also don’t feel 
ashamed to pursue wealth, either. The traditional values of Confucianism change 
immensely. In particular, with the “knowledge economy” rising, ordinary people 
realize more about the value of intangible property. So they begin to accept the 
fact that a work can bring both reputation and wealth to its author. Copyright 
protection has been justified gradually in China. 

After 10 years of advocacy and judicial practices, “copyright”, “copyright 
infringement”, “pirated optical discs” and “pirated software”,etc. are becoming 
more familiar to ordinary people. “Against piracy” was well known as a slogan 
for Chinese Government. The related industries affected by piracy such as the 
recording industry, movie industry and celebrities such as pop singer and so on, 
declared their anti-piracy stance through a variety of ways or file lawsuits. These 
copyright discourses and related events attracted public attentions effectively, 
which created opportunities for copyright discourses to really integrate into 
Chinese society.

2. With the Internet becoming more and more popular in China, a new 
platform is built for the Chinese people to voice out publicly. Many Chinese 
people, not only public figures, but also grassroots, become accustomed to 
writing blogs, micro-blogging, expressing their points of view on public events 
and recording their daily lives. 14 Literary and artistic creation is no longer just 
the job of literati and artist. If the work is original, no matter with higher or 
lower literary and artistic values, it should be protected equally. The doctrine 
of “speaking cautiously” is abandoned and more people, especially young 
generation, choose to express their ideas on Internet directly and bravely. They 
personally feel the significance of the freedom of expressing. As a law to protect 
original expressions of a work, copyright law protects freedom of speech indeed. 

14 According to a prediction from DCCI, an Internet monitor institute, the number 
of micro-blogging users will reach 100 million in China the end of 2011, and about 253 
million in the end of 2013 (DCCI, 2015).
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Copyright law has entered ordinary people’s lives. 
3. In the past decade, some sensational copyright events and disputes 

such as the Google digital library event, karaoke royalty dispute, 11 record 
Co. v. Yahoo China, have successfully attracted public’s attention and brought 
about social sensations. These issues greatly affected the public’s awareness of 
copyright law. As for the authors and communicators of works, they are used to 
protecting their rights using copyright law.  

4. So People have more opportunities to choose genuine discs and books. 
The market share of pirated ones becomes much smaller than before.

a. With China’s accession to WTO, more and more foreign cultural 
products such as movies, concerts, bestselling books, have been imported into 
China. One Hollywood film is released in China almost the same time as in U.S.A. 
At the same time, more and more multinational corporations begin to adopt a 
more realistic and reasonable pricing policy in China. 

b. Microsoft announced on July 1, 2009 that retail price of Windows 7 
is 399 to 699 RMB Yuan which is 20% lower than the price of Windows Vista. 
Despite the price is nearly the same as in the western countries, considering 
the exchange rate, average income of Chinese people and other factors, in fact, 
the price is still very high for poor population in China especially the students. 
It is said that Microsoft will introduce cheaper streamlined version of Windows 
software for students. 

c. Additionally, Recently, some music download sites in China successfully 
get music licenses from a few big record labels. So they upload the music for 
Internet users to download freely. The record labels will profit by sharing the 
site advertising revenue. Since genuine copies of music can be downloaded for 
free, why to download pirated music? The concept of “sharing” helps to realize 
a perfect balance between the interests of the public and of the right owners.

5. Influenced by the opinion that “Wen is the vehicle of Tao”, Chinese 
people tended to value the “ideas” of a work instead of its expression in the past. 
But in the past two decades, things have changed. People began to value the 
expression and idea of a work equally. Some artists have been even infatuated 
to find new expressions of music,movie and other styles of work. A novel, song 
or drawing is created not just for conveying a moral principle or a certain 
philosophy, its unique expression should be valued independently. According 
to the dichotomy, it is “expressions” not “ideas” of one work that be protected 
by copyright law. Chinese people have accepted the dichotomy and understand 
copyright law more deeply.

6. In the past three decades, China have established general rules of the civil 
law and a series of special civil laws including IP laws. Civil law and criminal law 
are treated equally. Strict distinctions are made between civil rights and public 
power. Without legal reasons, civil rights shouldn’t be infringed and limited by 
public power. The consciousness of civil rights makes it easier for common people 
to understand the essential nature of “copyright” as a kind of civil rights. 

5 CONCLUSION
1. Historically, it is undeniable that the U.S-led western countries with 

their economic strength and hegemony did exert an enormous influence on the 
legislation process of Copyright Law in China. 

Exactly speaking, the law transplanted from the West is nearly a copy 
of western copyright discourses. The norms of the Copyright Law should have 
been localized necessarily to adapt to the Chinese culture and society. That is 
one major reason why the Copyright Law couldn’t work well in China especially 
during the first decade from its establishment. For ordinary Chinese people, 
they didn’t even know what was copyright and why we should protect it at that 
time, not to mention to say “no” to piracy. It is unfair to simply attribute the 
weak enforcement of Copyright Law in China to administrative nonfeasance of 
the Government. 

2. There are some intrinsic conflicts between the western values embodied 
in copyright discourses and values of Confucianism, Taoism and Zen. 

Firstly, the dichotomy of “idea” and “expression” is a cornerstone in 
copyright law. Copyright law would rather protect an original expression of an 
idea than the idea itself. Since an original expression can bring about legal rights 
and interests, why not try your best to express as much as you can? Therefore, 
the dichotomy plays a role of encouraging people to express their ideas freely. In 
this sense, we can say that freedom of speech is the ultimate value that copyright 
law should defend. But in China, the Confucianism doctrine of “speaking 
cautiously” had been abided by all along. Moreover, thinkers of Taoism and 
Zen had deep reflections on the limitations of language. They suspected the role 
of language to convey the truth. So in general, expressing freely was not duly 
encouraged in Chinese culture. Obviously, the collision of values led to the fact 
that Chinese people couldn’t understand the aims of copyright law and why not 
to protect ideas but expressions for a long time. 

Secondly, there are also different viewpoints on the property values of 
one literary or artistic work. Under capitalism, copyright is mainly a property 
just like chattel and real estate which can be transferred. But for Chinese 
intellectuals, selling “works” for a living would dishonor themselves. This is 
another obstacle for Chinese people to accept the concept of copyright.

3. Benefiting from the reform and opening up, China has made a great 
progress in social and economic aspects in the past three decades. Globalization 
of trade and the rise of the Internet technologies have changed Chinese society a 
lot. Accordingly, collisions of values between the West and China were alleviated. 
Concepts such as intangible property and copyright, have been understood and 
accepted. Western Copyright discourses originating from the West have emerged 
into Chinese local discourses. 

4. The discourse hegemony of IP is still in the hands of the Western 
countries, especially the U.S.A. The copyright enforcement in China has been 
criticized by Western countries partially because the critics don’t understand 
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Chinese traditional culture at all. Pathetically, some of them don’t even want 
to make an effort to understand it. China has integrated into the process of 
globalization without any route of retreat. But that does not mean that China’s 
copyright law system should be completely out of its own traditional discourses. 
Only if considering the specific stage of social-economic development and its 
unique tradition, will the Copyright Law be truly accepted by Chinese people 
and contribute to the progress and development of Chinese society.
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COMPULSORY LICENSES IN INVESTOR-STATE 
ARBITRATION: A TRADE-OFF BETWEEN PUBLIC 
HEALTH AND INTERESTS OF PATENT HOLDER

Chao TANG1

1 INTRODUCTION
 The investor-state arbitration, as the predominant dispute settlement 

under international investment agreements (IIAs),2 offers a mechanism for 
private foreign investor to file claims against the host state based on investment 
standards offered in IIAs. In recent years, due to increasing doubts that this 
mechanism tilts to over-protect investor’s interests while limiting government 
the right to regulate. There rises a comprehensive reflection on the balanced 
consideration between the protection of investor’s interests and the right 
to regulate for government, behind which stands the general interests of the 
public, such as environment protection, consumer rights, food safety and 
medical health. 

 On the other side, IP intensive industries such as big pharmaceuticals 
have developed quite fast and invested globally. Intellectual property right, as one 
kind of intangible of assets or part of the protected investments, thus could be 
affected by measures adopted by host states. Although TRIPS Agreement resorts to 
WTO-DSU as its dispute settlement mechanism, IP-related investment arbitration 
provides an alternative for enterprises to protect their IP rights abroad, as 
measures which directly affect an investor’s IP rights could probably establish an 
act of expropriation, or breaches of other substantive standards of protection.

 Although there are emerging problems or issues while integrating 
international IP norms into standards and rules in IIAs, considering their 
common character of the balance between private interests and public interests, 
3 the author tends to be optimist on the prospect of Investor-State Arbitration as 
an important tool to settle disputes on transnational IP protection. 

This article will take compulsory license as a model to look into how an 
IP issue could be incorporated into investment protection system and whether 
the investor-state arbitration is a proper forum to solve such international 
intellectual property disputes.

1 University of Macau, China. Correspondence to: Mr. TANG Chao, Ph.D. Scholar, Room 
1009,Faculty of Law, University of Macau, Avenida da Universidade, Taipa, Macao, China. 
E-mail: <tongciu108@gmail.com>.
2 These agreements include different forms of bilateral investment treaties (BITs), and 
investment chapters in free trade agreements (FTAs) as well as other kinds of regional or 
multilateral trade and investment treaties.
3 In intellectual property protection, the balance manifests in strict exclusivity granted 
to IP rights-holder with different kinds of exceptions and flexibilities; in Investment 
protection it manifests various investment standards and the public interest consideration 
within it.

http://dcci.g.chinavalue.net/
mailto:tongciu108@gmail.com


When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

3736

1 COMPULSORY LICENSE AND ITS RELATIONSHIP WITH 
INVESTMENT TREATY SYSTEM

The term “compulsory license”, as a generally recognized concept, 
emanates from TRIPS Agreement. It provides a policy tool for all WTO member 
states to facilitate easier access to affordable medicines, especially those 
essential medicines to serious communicable diseases. This was recognized and 
confirmed in the Doha Declaration on the TRIPS Agreement and Public Health, 
which was adopted by the WTO Ministerial Conference in Doha on November 
2001. It serves as one of flexibilities provided by TRIPS for its member states to 
circumvent patent rights for the purpose of public health.

 Despite some developing countries have issued compulsory license 
according to the right under Article 31 of TRIPS Agreement, these actions are 
always read, in eyes of developed countries, as a mark of deterioration of IP 
climate in that particular country.4 This is because most global IP-intensive 
Pharmaceuticals or drug-makers are from developed countries like United 
States, while traditionally it is developing countries in short of access to essential 
medicine, like Brazil, India, countries in Africa and Latin American countries 
that are more likely to grant such license to reduce drug prices.5

 The conflict lies between the public interests of health care and private 
interests of pharmaceutical corporations. One the one hand, compulsory 
licenses granted in developing countries make medicine on patents available 
to the public at lower price with generic competition, which obviously will 
have an adverse effect on pharmaceuticals’ profits; On the other, undue use of 
compulsory licenses indeed have a negative impact on the expenditure of the 
research and development of the pharmaceutical companies, which may leads 
to less interest in creation for newer and better medicine, and this in turn may 
do harms to the public health. 

 Under the WTO system, the ability of developing countries to make 
use of compulsory licenses at the WTO level might be reduced, due to their less 
favorable position in negotiating with developed countries and in dealing with 
claims and disputes arising from the issuing of compulsory license.6 What’s 
more, although TRIPS Agreement allows member states to authorize compulsory 
license, it seems to restrict member states too much on the use of this mechanism, 
by listing “highly onerous” requirements of 12 items (ADELMAN; BALDIA, 1996, 

4 See relevant news report on US lawmaker’s judgement on India’s intellectual property 
climate deterioration on “India’s intellectual property climate deteriorated: Lawmaker” 
(DNA INDIA, 2015).
5 In recent years, in some developed country, there is also a call for compulsory license 
for treatment and therapy of some popular deceases like HCV. See reports, at InfoJustice.
org (2015).
6 This is exactly the reason why Doha Declaration was put forward to encourage the 
developing countries to “use to the full the provisions in the TRIPS Agreement”, and to 
grant compulsory licenses for protecting public health and promote access to medicines 
for all.

p. 516, 530), as professor Cornish commented, “The hostility of the United States 
to the very idea of compulsory patent licensing lies beneath these provisions” 
(CORNISH; LLEWELYN; APLIN, 2010, p. 318). 

 At the same time, since patent, as well as other kinds of intellectual 
property, is recognized as “investment” under international investment 
agreements (IIAs), the issuing of compulsory licenses may go against the 
standards and protection provided by BITs or other kinds of IIAs, which aims at 
protecting foreign investments from government interference. Therefore a grant 
of compulsory license, which usually could be settled under WTO system, may 
also trigger an investment dispute under IIAs. This raises the question of how the 
operation of these investment standards relates to states’ IP treaty obligation or 
even domestic IP right protection. In spite of the heated discussion in academics 
and few cases with claims of breach of IP norms of some aspects since 2010 
(RUSE-KHAN, 2014), there has yet to be a publicly reported decision concerning 
compulsory license dispute. However, given the backgrounds discussed above 
and the fact that the year of 2016 will see the expiration of transitional period for 
the least-developed country to apply IP norms and enforce intellectual property 
rights on pharmaceutical products,7 there probably will be such cases in near 
future.

 Investor-state arbitration system could offer a new dispute settlement 
forum for Pharmaceuticals to challenge compulsory licenses on investment 
treaty protection, while the protection under investment agreements are based 
on a series of substantial standards or treatment. The following parts therefore 
will firstly refer to standards as possible grounds for a compulsory license claim 
to establish in practice, and then turn to examine how international IP law 
system will interplay with International Investment Law in theory. 

2 COMPULSORY LICENSE MEASURE UNDER INVESTMENT 
PROTECTION STANDARDS: CONSIDERATION FROM THE 
PERSPECTIVE OF PUBLIC HEALTH

Intellectual property are subject to the general guarantees under IIAs, 
which include, protection in case of expropriation, fair and equitable treatment 
(FET), national treatment and most-favored-nation treatment, among all others. 
Among them, expropriation has been intensively discussed by academics, 
while FET, as an emerging promising standard, has not been discussed yet. The 
following analysis will not cover all aspects of these standards, but focus on the 
mechanism where public interests have been emphasized and thus a balance 
between two sets of interests for disputed parties could be realized.

2.1 The Possible Link of Compulsory Licenses with Indirect 
Expropriation

7 See Article 66.1 of TRIPS Agreement.
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 The right of a government to expropriate alien property derives from 
the notion of territorial sovereignty, which has long been recognized as an 
international customary law. Even modern investment agreements which aim 
at protecting investment and excluding improper government interference 
could not eradicate it but only place limitations on it.8 

 The expropriation, or the government taking of property, normally 
has two kinds of forms. One is the direct possession of the assets through 
nationalization or formal transfer of title or even physical seizure. The other 
occurs when there is no direct possession of assets but through other actions or 
measures by government in the use of that property, which may have an effect 
equivalent to expropriation, even where the asset itself is not seized or deprived 
legally. The direct expropriation becomes rather rare now, while the latter is 
often referred as indirect expropriation and has attained much importance 
recently.

 For an expropriation to be legal, some generally accepted requirements 
have to be satisfied. These requirements or conditions are contained in most 
investment treaties, which usually include: it must be for a public purpose; in 
a non-arbitrary and non-discriminatory way; under due process; accompanied 
by prompt, adequate, and effective compensation (DOLZER; SCHREUER, 2008, p. 
91).

 Given the broad meaning of “public purpose”, it has to be further 
explained here. In the award of ADC v Hugary, the tribunal explains that it (public 
interest) “requires some genuine interest of the public”, and mere reference to 
“public interest” cannot satisfy this requirement, and the respondent has to 
persuade the tribunal with convincing facts or legal reasoning, and explained 
the actual interest behind these general words, such as “the strategic interest of 
the State” in that case.9

 While according to Declaration on the TRIPS Agreement and Public 
Health, Member State has the right to determine the grounds upon which 
compulsory licenses are granted. And health crises, including those relating to 
HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a “national 
emergency” or “other circumstances of extreme urgency”, which are two 
situations confirmed by the declaration as qualified grounds, as the (TRIPS) 
Agreement should be interpreted in a manner supportive of WTO Members’ 
right to protect public health and particularly to promote access to medicines 
for all.10

 Thus, the grant of compulsory licenses on the ground of public health 
and for access to medicine can be treated as falling into the notion of “public 

8 Such limitations mainly refer to preconditions for establishing a lawful expropriation, 
and consequences, such as compensation of expropriation.
9 See ADC v. Hungary, Award, 2 October 2006, at para. 429-433.
10 For the text of the Doha Declaration on the TRIPS Agreement and Public Health refer 
to the website of WTO, “Declaration on the TRIPS agreement and public health” (WTO, 
2001).

purpose”. Besides, in Taiwan professor Tsai-yu Lin’s opinion, considering the 
“access to medicines for all” stressed by the declaration and WTO’s special 
concern toward the least developed countries, compulsory licenses made for 
export to countries with insufficient capacity to manufacture medicines under 
WTO 2003 Decision mechanism should also be considered as in line with “public 
purpose” requirement. (LIN, 2009, p. 161)

 While for other “public non-commercial use”, such as correction to anti-
competitive behavior could also reflect a public purpose, although the public 
benefits are less apparent and direct here. As the focus of this article is limited 
to Health-related compulsory license, this will not be discussed further.

 Under the IIA system, a lawful expropriation must be accompanied 
by “prompt, adequate, and effective compensation”. Despite there was fierce 
debate on the measurement of compensation during the period between 1960 
and 1990, against the backdrop of economic decolonization and of the call for 
a new international economic order (DOLZER, SCHREUER, 2008, p. 91). Today, 
adequate compensation is generally understood as the “fair market value” of 
the expropriated investment assets, which is prescribed in most investment 
treaties. While despite the change of terminology, the amount of compensation 
itself is not easy to be determined as usual.

 What amounts to a “fair” market value may involve the assessment of 
a lot of determinants, like tangible and intangible assets, good will and other 
indicators of probability. The investor usually seeks to recover compensation for 
the income that they would have gained when the asset was used or consumed 
(MCLACHLAN; SHORE, 2007, p. 319).

 This is in contrast with the amount of “remuneration” under TRIPS 
Agreement. According to Article 31(h) of TRIPS Agreement, the right holder shall 
be paid “adequate” remuneration in circumstances of each case and shall take 
into consideration the economic value of the authorization. Thus the economic 
value merely refers to the authorization (not the patent right) itself. In practice, 
the applicable royalty paid for the patent holder normally are set around 4% 
of the sales prices of the medicine, and there is suggestion that a reasonable 
royalty should be higher than zero but much less than the royalty that would 
compensate for the loss of whatever monopoly position patent holder might 
enjoy (LIN, 2009, p. 163). In any way, the standard of full compensation or 
market value assessment in investment law could not be used to measure the 
amount of remuneration under TRIPS agreement. 

 Actually, in case of compulsory license for access to medicine, it is 
simply unfair and also unreasonable to claim full or fair compensation on the 
basis of market value, because the very ideas of compulsory license are to limit 
the patent holder’s rights, to break the monopoly positions of big transnational 
pharmaceuticals, so as to reduce the medicine price and increase the public 
health eventually. If the patent holder is compensated as they would had 
not be deprived of the exclusivity of patent right, it inevitably would cost the 
government of host state a huge amount of financial expenditure to do the 
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payment, and this burden will ultimately be transferred to the public after all. 
So this kind of compensation standard is against the approximated zero-sum 
character of tension between public health and private rights in the case of 
compulsory license, and will make compulsory license system totally in vain. 

 Therefore, in case of compulsory license, the public purpose should 
be taken into account by the tribunal when they exercise their discretion and 
decide on the reasonable compensation sum for the patent holder, especially in 
case of national emergency or health crisis (CORREA, 2000, p. 93-94).

2.2 Compulsory License as Possible Breach of FET Standard
 In recent ICSID decisions, instead of referring to increasingly narrowly-

interpreted expropriation, a violation of fair and equitable treatment (FET) 
becomes a preferable and prevalent argument in tribunals. This standard, 
which aims at filling gaps left by more specific standards and to maintain a 
stable (legal) framework in BIT practice,11 could also be applicable to compulsory 
license. Although it is a rather ambiguous notion, attempts at defining FET by 
tribunals in relevant cases reveal that several elements can be identified as 
central role to the understanding of FET. These elements include: transparency, 
stability, and the investor’s legitimate expectations, compliance with contractual 
obligations, procedural propriety, due process, action in good faith, and freedom 
from coercion and harassment (DOLZER; SCHREUER, 2008, p. 130-133). Among 
these, legitimate expectations is the most important, summative and also highly 
contested element. 

 In the most comprehensive and often cited definition of FET, set forth 
by the Tecmed tribunal, the basic expectations that were taken into account by 
the foreign investor when starting the investment include almost all forgoing 
mentioned elements, such as consistency of host state’s act, transparency of 
rules and regulations and policies, and so on.12

 While in Saluka vs. Czech Repbulic case, the tribunal stated:
No investor may reasonably expect that the circumstances 
prevailing at the time the investment is made remain totally 
unchanged. In order to determine whether frustration of the 
foreign investor’s expectations was justified and reasonable, the 
host State’s legitimate right subsequently to regulate domestic 
matters in the public interest must be taken into consideration as 

well.13

 In the same Saluka case, the tribunal listed four factors that define 
the boundaries of legitimate investor expectations, including a. a bona fide 
implementation of reasonably justifiable public policies by the host state; 
b. compliance with the requirements of consistency, transparency, even-

11 See US-Argentina BIT of 1991, preamble.
12 See TECMED v Mexico, Award, 29 May 2003, 43 ILM (2004) at para.154.
13 See Saluka Investment BV vs. Czech Republic, Partial Award, 17 March 2006, at 
para.305.

handedness and nondiscrimination; c. any differential treatment of foreign 
investors may not be based on unreasonable distinctions and demands; and d. 
can be justified by showing it bears a reasonable relationship to rational policies 
not motivated by a preference for other investments over the foreign-owned 
investment.14

 It can be summed up that, although the FET standard was designed 
to keep state obligatory to maintain a stable policy and law framework as 
investment environment, so that foreign investor’s legitimate expectation 
will be honored, the host state does still have the sovereign right to change its 
regulatory framework, especially for the purpose of pursuing public interests 
policies. Therefore, while operating the FET standard specifically, the protection 
of legitimate expectations of investor must be balanced against the legitimate 
right of the host state to regulate in the public interest. 

 So in the case of compulsory licenses related investment dispute, in 
order to file claims on basis of FET standard, the investor, as patent holder, 
has to justify there is a frustration of legitimate expectations against host state 
interference, and the justification should take into account public health. 

 But how to balance these two different interests is rather difficult 
and highly context-specific. There are too many impacting factors in different 
situations, so that we cannot decide them in an abstract way and sort it out once 
for all. But still there is experience, which can be borrowed from points raised 
among awards of other IP-related investment arbitration cases. 

 The first is that, the act of host state should comply with its own domestic 
law and be compatible with its international obligation under international 
law15. In the case of compulsory license, as the patent of medicine was issued 
and recognized by domestic IP law system, and compulsory licenses for a third 
party designated by government or for other kinds of government use, are 
often issued by states according to the international IP norms (Art 31 of TRIPS 
agreement, and Doha Declaration on public health), therefore a key question 
raised here is whether patent or other IP rights claimed by investors (which are 
pharmaceuticals in this case), can provide them with a legitimate expectation 
that the use of these rights in the host state is absolutely exclusive, and will not 
be interfered by government measures. 

 To answer the question, we have to retrospect the essence of protection 
of IP rights. As most of domestic legislations have shown, the purpose of IP law 
is not just to protect the interests of IP rights holders, but also to encourage 
innovation, protect the knowledge, which is beneficial for whole society.16 
Besides, it also has different mechanisms designed in IP law to protect the 
interests of users, or at least to balance it with IP rights holder’s interests. That 

14 Ibid, at para.307.
15 See FTR Holdings S.A., Philip Morris Products S.A. (Switzerland) and Abal Hermanos 
S.A. v. Oriental Republic of Uruguay, Request for arbitration, 19 Feb 2010, at para. 84, 85
16 See example of Patent Law of the People’s Republic of China (2008 Amendment), 
Article 1.
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is why there are limitation and exceptions to the exclusivity of IP rights, such 
as terms or duration and territory scope of IP rights and the stipulation that 
failure to exploit or to fully exploit ones patent within certain years may cause 
one reasonable ground to grant the compulsory license.17 Unlike God-given 
human rights, IP rights from its very start are nothing but privileges endowed 
by government, therefore, there are a lot of consideration of interests of state, 
checks and balances inherent in the IP system. 

 Besides, in international law level, measures taken in line with public 
health related TRIPS flexibilities are generally accepted, and the issue of 
compulsory license has become a common legal option in national IP laws. WTO 
member states have also recognized it in the Doha Declaration as a policy tool to 
facilitate easy access to medicines (RUSE-KHAN, 2014, p. 23-24).

 So the grant of the patent itself does not necessarily cause legitimate 
expectation that patent holding investor may rely on. And no expectation 
for a stable and predictable business environment can be assured so that 
the circumstances at the time the investment is made must stay unchanged, 
especially in situations, where the host state has IP legislation with explicit 
compulsory licenses stipulation in force18, at the time talent holding investor 
decide to make investment in that particular country. Even more so, in author’s 
opinion, for situations where domestic legislations on compulsory licenses are 
adopted after an investment was made, the grant of a patent right may not 
necessarily create expectations that the new legislation could not affect its IP 
protected products in that investment, since the host state as a member of WTO 
enjoys the right to issue a compulsory license to promote access to medicines. 

 The second consideration on the balance of public interests is that, 
the claimed public interest or benefits of measures by host state should be 
proportionate to its harm to values and profits of the involved investments.19 
Normally, it means the public (health) interest, if it could be measured, shall 
weighs heavier or at least equally with economic interests of the investor. Or the 
imposition of regulation or measures on the investor could be hardly justified. 

3 ISSUES BEYOND THE PUBLIC INTERESTS CONSIDERATION 
IN ARBITRATION: INTERPLAY BETWEEN TRIPS-WTO SYSTEM 
AND INVESTMENT TREATY SYSTEM

Last parts explained how claims against compulsory license could be filed, 
and be dealt with in investment arbitration with different options of standards. 
Some more basic issues pending need to be solved, which are, as the frequent 
reference to TRIP Agreement had raised, how do we understand the interplay 
between International Property protection under WTO system and Investment 

17 Ibid, Article 48.
18 For example, China amended its Patent Law to introduce the concept of compulsory 
which is in conformity with TRIPS and Doha Declaration since 2008.
19 See PMA vs Australia, Notice of Arbitration, at para. 7.7

Arbitration under IIAs, what is the connection and major differences between 
them, and how do we address the overlaps between these two systems in 
international law. Since there is already loads of discussion on the comparison 
between WTO system and investment agreement, in this part, the author will 
try to clarify this interplay by analyzing two more specific issues: the inclusion 
of IP safeguard clause in investment agreements and the reference to TRIPS 
Agreement in Investment Arbitration.

3.1 The Inclusion of IP Safeguard Clause
 Most International Investment Agreements are silent about the TRIPS 

norms, or more specifically, the status of a compulsory license. While some 
do contains provisions with explicit reference to it, and the most discussed 
representative is Article 6.5 of the U.S. Model BIA and Article 1110:7 of NAFTA.

 The first one excludes the application of the “Expropriation and 
Compensation” standard to “the issuance of compulsory licenses granted….in 
accordance with the TRIPS Agreement,” or to other IP rights related government 
measures as long as it “is consistent with the TRIPS Agreement”. By stipulating 
like this, it tries to ensure standards of investment protection do not interfere 
with the well-founded limitations to IP protection in TRIPS Agreement. 

 In a similar way, the NAFTA also provides that expropriation clause does 
not apply to the issuance of compulsory licenses and other IP related measures, 
as long as they are consistent with NAFTA’s IP provisions. These clauses are thus 
named as “safeguard clauses” in favor of host states, but are they really that safe 
as they sound? 

 Almost all scholars doubt it and argue that these clauses at the same 
time open the options for investor to challenge the consistency of related 
national measures with TRIPS or other international IP norms in investor-state 
arbitration, as “TRIPS-consistent compulsory license” itself is an argument need 
to be proved and justified by the parties and tribunal 20 (RUSE-KHAN, 2014, p. 35; 
LIN, 2009, p. 159). Thus the inclusion of such exceptional clause unexpectedly 
leads to the effect it originally intended to avoid, that expropriation rules are 
applicable to compulsory licenses. 

 Besides, how should the term “TRIPS-consistent” be understood 
becomes a problem, as it didn’t specify that the safeguarded measures should 
be conducted in accordance with specific article of TRIPS Agreement, instead, 
it uses wording “in accordance with the TRIPS Agreement”. Therefore, some 
scholar argues the consistency could also be based on other provisions of TRIPS 
Agreement apart from Article 31, such as Article 30 (LIN, 2009, p. 160). What’s 
more, in cases of FTA, for instance NAFTA, the reference of consistency may not 
be designed to TRIP Agreement, but its own IP Chapter.21 And these TRIP-plus 
obligations from the FTA’s IP chapter could be different from TRIPS Agreement 

20 And the burden of proof under the safeguard clauses, unlike it under WTO dispute 
settlement system, is attributed to host state.
21 See also Art. 11.7:5 of the US-Australia FTA; Article 10.7:5 of CAFTA-DR
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in conditions and requirements. 
 In addition, there is concern on the burden of proof under the safeguard 

clauses. Under the WTO dispute settlement system, it is the complaining member 
state that has to prove there is an infringement of obligations under Article 31 
TRIPS. While under Safeguard Clause; it is the host state itself to be responsible 
for proving it and undertake the unfavorable result therein.

To sum up, despite it originally tries to ensure investment protection in 
IIA and IP protection in international treaties as two separate systems will not 
override each other, while the actual operation of this clause could lead tribunals 
into a series of new ambiguities. In any case, to decide whether a measure is 
consistent with international IP norms in an investment tribunal is a significant 
attempt, although upon which the consequence is still to be observed. And due 
to the scarcity of decisions on international IP law, their decisions may, in turn, 
serve as de facto precedents for WTO panels (RUSE-KHAN, 2014, p. 37).

 In contrast, even if the IIAs keep it silent and do not mention these 
safeguard clauses, there still is the opportunity that during the justification 
of standards of Investment protection as foregoing chapters have shown,22 
the reference to IP norms will inevitably appear in tribunals. So here comes 
another relevant issue, whether TRIPS and other international IP norms could 
be directly revoked and applied in Investment Arbitration, and to what extent, 
they are incorporated in Investor-State arbitration system?

3.2 The Reference to TRIPS Agreement (IP norms) in 
Investment Arbitration

 The TRIPS Agreement and International Investment Agreements have 
loads of difference in subject matter and standards of protection, when they 
are both invoked in a common forum of dispute settlement, investor-state 
arbitration tribunal, collisions may appear. One example is when it involves the 
issue of interpretation context for a specific provision in IP norms.

 Paragraph 5 of the Doha Declaration has confirmed, as one of flexibilities 
to the TRIPS Agreement, “In applying the customary rules of interpretation 
of public international law, each provision of the TRIPS Agreement shall be 
read in the light of the object and purpose of the Agreement as expressed, in 
particular, in its objectives and principles.” However, according to the rules 
of interpretation in Article 31-33 of Vienna Convention on the Law of Treaties 
(VCLT), when an invest tribunal decide a IP-related issue under Investment 
protection provisions, for example, whether a compulsory licenses breaks the 
legitimate expectation of investor and thus constitutes a breach of FET, the 
tribunal may equally consider purpose or context of that specific BIT or FTA as 
well. The purpose or object and context of TRIPS Agreement and the particular 

22 In the case of compulsory licenses, as Part II of the article shows, the reference to 
International IP norms could be mentioned during the justification of public purpose for 
establishing an expropriation, and also in the justification of legitimate expectation of 
investors in argument of FET standard.

IIA are obviously different, which may lead to colliding interpretation. 
 Apart from the interpretation context, differences in expertise and 

secretarial support, in allocating the burden of proof and other elements in 
normative and institutional framework of these two systems are also likely to 
lead to distinguishing outcomes.

 In spite of these differences, it does not mean that there has to be 
competing relationship between their jurisdictions, as TRIPS and other 
international IP norms can just serve as relevant interpretive context or as a 
form of lex specialis for the protection of IPR related investment (GIBSON, 2010, 
p. 413-416). For instance, In the case of compulsory licenses in arbitration, more 
specific international IP rules, such as Article 31 in TRIPS Agreement with Doha 
Declaration, can be taken into account as “relevant rules of international law 
applicable” to understanding of investment standards, in accordance with Article 
31 (3)(c) of VCLT.23 By doing this, IP norms are not directly applicable, but as “one 
of several factors” to the analysis of the expropriation standard.24 (RUSE-KHAN, 
2014, p. 41) As a result, whether these actions are consistent or inconsistent with 
IP norms, it does not in itself control the decision on whether there has been an 
expropriation. Even the tribunal makes a decision that the compulsory license 
was made in light of TRIPS Agreement, it does not mean that these actions will 
certainly constitute an indirect expropriation under investment treaty. While 
on the contrary; even the decision is that compulsory license cannot satisfy all 
the conditions required by Article 31 of TRIPS, it does not mean investor cannot 
claims that these actions constitute an indirect expropriation under Investment 
Treaty.

 In short, in the opinion of the author, the two systems are not completely 
competitive but complementary to each other to some extent, and they can co-
exist very well to advance the protection of the patent holder and the public 
health as well. 

4 FINAL COMMENTS
Investment Arbitration under BITs could serve as a proper forum for 

patent holder, as investor, to bring claims against states’ compulsory license, as 
it provides a delicate mechanism to balance between interests of the public in 
host states and patent interests of investors. 

 For the Pharmaceutical companies with global investment and 
activities, arbitration under IIAs provides them a new and preferable option to 
protect against the threats to their intellectual property rights and profitability 
in foreign countries (GIBSON, 2010, p. 374-375). Under WTO system, the foreign 
investor must petition their home government first to initiate dispute settlement 

23 As Article 31 (3) (c) of VCLT puts: “There shall be taken into account, together with the 
context: c) any relevant rules of international law applicable in the relations between the 
parties regarding its interpretation.”
24 According to the author, other interpretative elements include: ordinary meaning, 
context, and object and purpose. See also Annex A to the 2012 US Model BIT for example.
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proceedings (MOLINUEVO, 2006), while in the forum of Investment Treaty 
Arbitration, such as ICISD, the private companies themselves could file claims 
and complain for their interests directly as one party of the dispute. Besides, 
as the substantive protections and the dispute resolution mechanisms are 
contained in each BITs, FTA, and TPAs, it offers these companies flexibility to 
arrange their corporate governance to make full advantage of this investment 
treaty network. 

 For the developing countries which are prone to grant compulsory 
license, the arbitration under IIAs also provides them a platform where dispute 
against them could be settled in a neutral and depoliticized way. Unlike the 
strict requirements listed under TRIPS Agreement, the open and ambiguous 
investment standards leave the tribunal substantial discretion to decide whether 
actions, which might be claimed as compulsory licensing by the investor, taken 
by states constitute an unlawful interference and thus incur fair compensation. 
And through the consideration of public interest and its balance with investor 
interests with proportionality or other kinds of testing in the merits stage, public 
health has been sufficiently recognized and considered during the arbitration 
proceedings. 

 At last, although there is competition among jurisdictions of WTO system 
and investor-state arbitration in settling disputes in relation to international IP 
protection, they are not absolutely against each other. It is up to the intellect 
property right holder to choose and optimize international law resources 
to seek maximum protection for its own interests. In the case of compulsory 
license, there is the attempt to explicitly exclude the application of expropriation 
to compulsory license issue by including IP safeguard clause in IIAs, such as 
Article 6.5 of US Model BIA 2012, but it turns out to be theoretically problematic 
and also unnecessary in practice. And the practice of invoking or mentioning 
TRIPS agreement in arbitration, as part II of this article indicates, is inevitable in 
relevant cases. In spite of this, such reference to WTO TRIPS Agreement or other 
international intellectual property norms can be understood as one of factors, 
while not decisive one, in interpreting and enforcing investment standards. 
Through this new perspective of understanding, the investor-state arbitration 
could be better utilized as a feasible forum to balance interests of different 
parties in IP-related investment disputes. 
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THE PHARMACEUTICAL INDUSTRY IN THE 
CONTEXT OF CREATIVE ECONOMY: A LEGAL 

PERSPECTIVE
Zhuo JING1

1 INTRODUCTION
Written records of the history of medicine can be traced back to the 

ancient Egyptian period. Most likely it is as old as humanity. Written evidence 
of ancient Egyptian record Imhotep was defined as the god of medicine who 
reigned about 2980 BC (PORTER, 1997, p. 17). The modern pharmaceutical 
industry can be said to have emerged in the early 1930s (PORTER, 2000, p. 269). 
After World War II, the pharmaceutical industry boomed rapidly. Around 1980s, 
ten pharmaceutical firms were among the top fifty major companies in the USA 
as well as Britain and other European countries. Besides, research laboratories 
expanded faster than the pharmaceutical corporations. For instance, the US 
company named Smith, Kline & French only had eight research people in 1936, 
the number of staff increased more than a hundred in the 1950s (PORTER, 2000, p. 
273). The pharmaceutical industry has been developing with the technology and 
creativity. Although the pharmaceutical industry is one of important industries 
in the global market, it has not been paid more attention by the international 
organizations and scholars. The pharmaceutical industry has not been classified 
into the categories of creative industries although it is an industry with the input 
of creativity and the output of new drugs.

This paper concentrates on the current situation of the creative industries 
and creative economy as well as the relationship between the pharmaceutical 
industry and the creative industries. The paper is composed of five parts. The 
first section will give a brief introduction to the pharmaceutical industry. The 
second part will illustrate the current situations of creative industries and the 
creative economy as well as the characteristics of the creative industries. The 
third part will illustrate the relationship between the creative industries and the 
pharmaceutical industry through their comparison. The fourth part will clarify 
the regulation of the pharmaceutical industry shall also focus on the other 
related industries and factors. The fifth part concludes the ideas of this paper.

2 CREATIVE INDUSTRIES AND CREATIVE ECONOMY
The term “creative industries” first emerged in Australia in 1994 

(UNCTAD, 2004).2 It had been known because the United Kingdom’s Department 
of Culture, Media and Sport (DCMS) established the Creative Industries Task 

1 Jing Zhuo, PhD Candidate, International Business Law Programme, Faculty of 
Law, University of Macau. Email: <jzhuo@outlook.com>.
2 See United Nations Conference on Trade and Development (UNCTAD), Creative 
Industries and Development (UNCTAD, 2004).

Force in 1997. DCMS aims to promote media, creative, tourism and telecoms 
industries with the method of restrictions reduction, professional suggestions 
and giving the innovation support.3 The creative industries act as a catalyst to 
the market economy. For example, the creative industries made a contribution 
to gross value added of the UK about £36.3 billion in 2009 as well as 1.5 million 
jobs accounted for 5.1 per cent employment of the UK (DCMS, 2011). Moreover, 
the creative industries were responsible for 1.68 million jobs, accounting for 
5.6 per cent of all jobs in the UK in 2012. Gross value added from the creative 
industries of the UK was £71.4 billion, which accounted for 5.2 per cent of the 
economy of the UK in 2012 (DCMS, 2014b). In 2013, there were more than 10 per 
cent jobs of creative industries than before, the number of the jobs increased to 
1.71 million (DCMS, 2014b). The creative industries also boomed in the economy 
of America. The contribution of core copyright industries increased from $ 884.8 
billion to 1,015.6 billion, which accounted for 6.33 per cent to 6.48 per cent of US 
GDP between 2009 and 2012 in US (SIWEK, 2013).

The United Nations Conference on Trade and Development (UNCTAD) 
gave a definition of creative industries in the UNCTAD XI Ministerial Conference 
2004 (UNCTAD, 2004). UNCTAD defined creative industries as “any economic 
activity producing symbolic products with a heavy reliance on intellectual 
property and for as wide a marker as possible” (UNCTAD, 2010, p. 7). The UNCTAD 
classified creative industries into four categories. They are heritage, arts, media 
and functional creations. In addition, there are some models of classification 
system for creative industries having been put forward. They are UK DCMS 
model, symbolic texts model, concentric circles model and WIPO copyright 
model (UNCTAD, 2010, p. 6). The term “creative economy” most probably first 
appeared in John Howkins’ book entitled “The Creative Economy: How People 
Make Money from Ideas in 2001”. Howkins believes that creativity will become 
an economic activity when it produces an idea with economic implications or 
a tradeable product (HOWKINS, 2001, p. 12). In his opinion, “creativity is not 
new and neither is economics, but what is new is the nature and the extent of 
the relationship between them and how they combine to create extraordinary 
value and wealth” (HOWKINS, 2001, p. 9). In addition, creative economy evolves 
from concepts of cultural industry, cultural economy, knowledge economy, etc. 
(VENTURELI, 2000). 

There is no consensus on the precise definition of creative industries and 
the creative economy at the level of international community. UNCTAD defined 
creative economy as “an evolving concept based on creative assets potentially 
generating economic growth and development” (UNCTAD, 2010, p. 10). Because 
creative economy is an evolving concept, the current classification is difficult 
to embody all of creative economy. For instance, United Nations Educational, 
Scientific and Cultural Organization (UNESCO) added two related domains in 
the scope of creative economy. They are tourism, sports and recreation. Tourism 
includes charter travel and tourist services, hospitality and accommodation. 

3 See A Brief Introduction to the Department for Culture Media & Sport (DCMS, 2015).
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Sports and recreation are composed of sports, physical fitness and well-being, 
amusement and theme parks and camping (UNESCO; UNCP, 2013). 

Additionally, there is a debate about whether science and research and 
development (R&D) are included into creative economy. UNCTAD believes 
creativity and knowledge are belonging to scientific creations as well as artistic 
creations (UNCTAD, 2010, p. 9). Creative R&D is embodied into the classification 
of creative industries (UNCTAD, 2010, p. 8). Although UNCTAD and UNESCO 
have given their official definitions and classifications, the models of creative 
industries and creative economy vary from different countries (FLEW, 2012, p. 
33-34). Most countries are inclined to pay more attention to cultural industries 
and cultural economy (HOWKINS, 2001, p. 19). Policy makers always convert 
the term “cultural industries” into “creative industries” (UNESCO, 2009). It is 
hard to give a comprehensive definition and classification of creative industries 
because different international organizations and countries always give their 
own opinions based on their requirements. For example, the six direct domains 
and two related domains of the cultural and creative industries understood by 
UNESCO are all in the cultural industries frameworks. The World Intellectual 
Property Organization (WIPO) Copyright Model focuses on copyrighted works 
(WIPO, 2003). 

In contrast with cultural industries, creative industries have a broader 
range because they include cultural industries plus all cultural or artistic 
production that contains creative endeavor (UNESCO, 2006). Additionally, all 
industries are potentially “creative” (GALLOWAY; DUNLOP, 2007). According 
to the content of creative industries classified by UNCTAD, the core of creative 
industries is cultural industries. However, UNESCO argued other industries 
that depend on innovation also shall be embedded in the scope of creative 
industries. That is the reason why science and R&D have not embodied in 
creative economy in UNCTAD. Actually, cultural industries is the main element 
of creative industries, however they cannot be equal to creative industries. The 
shift from cultural industries to creative industries requires scientific elements, 
such as nanotechnology, biotechnology, information technology and cognitive 
science (NEUWIRTH, 2013). Additionally, technology is very important to the 
development of intellectual property law. Meanwhile, it is essential to the 
mutual relationship between culture and trade (NEUWIRTH, 2013). Technology 
is a main driver of creative industries, which cultivates new forms of artistic 
and creative expression (UNCTAD, 2008). Technology is also a tool of human 
activities as well as a reflection of how the human mind works (NEUWIRTH, 
2014). There are a lot of creative products are qualified for intellectual property 
protection (HOWKINS, 2001, p. 15). The most common intellectual property is 
copyright, patent, trademark and design (HOWKINS, 2001, p. 16). Although it is 
easy to produce debate that creative industries consist of those four industries, 
it is no denying that technology plays a crucial role in intellectual property and 
creative industries.

3 THE PHARMACEUTICAL INDUSTRY AS ONE OF THE 
CREATIVE INDUSTRIES

The pharmaceutical industry is a high technology and knowledge-
intensive industry, the content of it is to produce and distribute drugs with the 
purpose of therapeutic value (OECD, 2002). The majority of sale revenues of drugs 
derive from patented pharmaceutical products (OECD, 2008). Pharmaceutical 
companies always pay attention to R&D. Pharmaceutical companies cost doubled 
in R&D from 1993 to 2004 (JORGENSEN, 2013). For example, the biomedical R&D 
expenditures of pharmaceutical industry of China increased from 1.5 billion 
US dollar to 6.3 billion US dollar from 2007 to 2012 (CHAKMA et al., 2014). 
Pharmaceutical firms focus on using intellectual property to protect their R&D 
and keep their ability to innovate and provide new medicine to the market. 
Thus, there is an increasing R&D expense in future ten years (GAD, 2003).

Turning to an attempt to evaluate whether the pharmaceutical industry 
should be classified as a creative industry, the following three elements shall be 
considered. First is whether the pharmaceutical industry involves the element 
of creativity. Second, whether the creativity is based on technology or R&D. Last 
but not least, whether the creativity can be protected by intellectual property 
legal system.

Among the reasons for lacking consensus on the definition and 
classification of the creative industries is found in their dynamic character that 
is rapidly evolving nature. Moreover, as a tool of human work and reflection of 
human mind, technology is changing and developing quickly. When there are 
an increasing number of new possibilities brought by technology, along with 
new forms of conduct focused by people, the law is difficult to keep up with the 
modern world (MOSES, 2011). Law and technology will change and influence each 
other (MOSES, 2011). Accordingly, the definition and classification of creative 
industries will change and develop equally fast. Consequently, technology can 
be used as a standard to confirm whether a kind of industry can be considered 
a creative industry. According to the conventional opinion, the purpose of 
research activities in the pharmaceutical industry is discovering drugs, whereas 
development activities refer to clinical trials (CHIESA, 1996). As one of the most 
innovative industries, discovering drugs and clinical trials are both depending 
on technology. Howkins believes that R&D is a patent business. Although there 
is not all R&D produces a patent, almost all patented products cannot grow 
without R&D (HOWKINS, 2001, p. 241). It is known that the protection of drugs 
is mostly based on intellectual property, especially patents. For instance, Tong 
Wood, Head of Worldwide Medicinal Chemistry, believes intellectual property is 
not dispensable for making sure to invest in technology and drive diversity and 
speed in the field of the pharmaceutical industry (WOOD, 2009). 

Moreover, in accordance with Article 7 of Agreement on Trade-Related 
Aspects of Intellectual Property Rights (TRIPS Agreement) it is stipulated 
that “the protection and enforcement of intellectual property rights should 
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contribute to the promotion of technological innovation and to the transfer and 
dissemination of technology.”4  In this regard, the World Health Organization 
(WHO) also suggests that all states should promote technological innovation 
and the innovation should be supported by intellectual property rights (WHO, 
2011). In addition, WIPO recognizes that the main purpose of establishing 
an international patent system is to promote innovation as well as offer a 
mechanism that makes it possible to make the innovation accessible to the 
largest part of society/the international community. 5 It is known that the 
development of new medicine needs research and drug discovery, pre-clinical 
tests, clinical trials, application for approval, marketing, sales and use (HARA, 
2003, p. 17-21). As an incentive for innovators, exclusive right, which is grant by 
patent, will promote the technology and R&D in the pharmaceutical industry.6 
Consequently, the pharmaceutical industry meets the requirements of creative 
industries. Therefore, the pharmaceutical industry should be embodied into the 
classification of creative industries.

4 THE REGULATION OF THE PHARMACEUTICAL INDUSTRY 
The main purpose of researching and manufacturing drugs is to protect 

human being and cure a disease. The right to health is a fundamental human 
right. According to Article 12 of the International Covenant on Economic, 
Social and Cultural Rights (ICESCR), everyone has the right to enjoy the highest 
attainable standard of physical health. 7 In order to enjoy the right, states parties 
shall take necessary measures to prevent, treat and control epidemic, endemic, 
occupational and other diseases as well as create medical service and medical 
attention when people are facing sickness. 8 

It is not denying that intellectual property rights are able to bring 
benefits to the pharmaceutical industry at the aspect of drugs manufacturers 
and society. The cost of purchasing drugs that is protected by patents is much 
more expensive than the cost of producing the drugs that have been discovered 
and development. Besides, anyone will be use the new idea when patents have 
expired, the cost of buying the drugs are not expensive, and an increasing 
number of people will enjoy the drugs. Thus, Cohen, Nelson and Walsh believe 
that intellectual property rights have a capacity to balance economic costs and 
social benefits at both micro and macro levels (COHEN et al., 2000). However, 
the international trade in drugs has gradually become a valuable portion of the 
global economy, it is difficult to transplant the concept, creativity and originality, 
into new cultural, economic, social and technological context (LIU, 2006). If there 

4 See Article 7 of Agreement on Trade-Related Aspects of Intellectual Property Rights 
(TRIPS). The TRIPS Agreement is Annex 1C of the Marrakesh Agreement Establishing the 
World Trade Organization, signed in Marrakesh, Morocco on 15 Apr. 1994.
5 See WIPO, Introduction to the Public Health and Patents (WIPO, 2015)
6 Ibid.
7 See Article 12(1) of International Covenant on Economic, Social and Cultural Rights 
(UNITED NATIONS, 1966).
8 Ibid, Article 12 (2) (c) and Article 12(2) (d).

is a kind of new technology that will break down physical barriers of creating, 
distributing and using new ideas, it is essential to rethink which patent system 
is actually necessary and useful for the development of creative industries 
(MONTGOMERY, 2010, p. 96-97). 

Generally, there are a large number of companies and consumers produce 
or purchase, or both in the field of pharmaceutical industry in global markets. 
Although TRIPS and the Paris Convention for the Protection of Industrial Property  
9have stipulated some articles about patents, there is an increasing attention 
about the fragmentation at the levels of trade, intellectual property rights and 
culture (NEUWIRTH, 2009). The situation displays at domestic level frequently. 
For example, traditional medicine (TM) is considered as traditional knowledge 
as well as a part of a community’s identity. There is a close relation between TM 
practices and cultural beliefs (ABBOTT, 2014). Current intellectual property legal 
system in China has displayed the fragmentation between trade, intellectual 
property rights and culture. Some TM especially herbal medicine generated 
from indigenous peoples, such as Tibetan medicine. However, the owners of 
intellectual property rights on improved TM are pharmaceutical companies. 
The improved TM is produced based on the TM of indigenous peoples. As the 
pharmaceutical companies have the intellectual property rights, they enjoy 
their benefits at the international and domestic trade. Although the traditional 
medicine is developed by the traditional knowledge of indigenous peoples, there 
is no benefit-sharing to indigenous peoples. WIPO has devoted itself to benefit-
sharing agreements for several years, but it is still on the way. This situation 
illustrates the culture and trade debate as well as the legal fragmentation at the 
international and domestic levels concerning the culture and trade.

The pharmaceutical industry is filled with an increasing number of 
intellectual property rights, such as patent, trademark, trade secrets, which 
means its development involves a great deal of innovation. The innovation mostly 
depends on new technologies. Everything lags behind technology including law 
(MOSES, 2011). There are economic opportunities and increased living standards 
when technology changed. Law always endeavors to keep up with technological 
change because “technology changes, legal dilemmas arise” (MOSES, 2007). Thus, 
the regulation of the pharmaceutical industry shall not only focus on the right 
holders of drugs, but also the relationship between human health, trade and 
culture, and to find out the measures to balance those issues.  

5 CONCLUSION
Creating special rules designed to ban, restrict, encourage or co-ordinate 

use of a new technology is one of reasons why the law need to change to keep 
pace with the rapidly changing technology (MOSES, 2007). Technological and 
scientific inputs lead to a high degree of innovation that is the core of creativity. 

9 The Paris Convention for the Protection of Industrial Property was signed in Paris 
on 20 Mar. 1883, and revised on 14 Dec. 1900, 2 Jun. 1911, 6 Nov. 1925, 2 Jun. 1934, 31 Oct. 
1958, 14 Jul. 1967, and 28 Sept.1979.
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The definitions and classifications of creative industries and creative economy 
is extending and changing because of technology. Thus there is no correct 
or incorrect model of creative industries. It is difficult to have a consensus 
regarding those definitions and classification, however policymakers are able to 
endeavor to look for the characteristics of creative industries. Although cultural 
creativity is different from other types of creativity, many lessons learned 
from cultural industries are valuable to support creative industries. In general, 
pharmaceutical industry has the characteristics of creative industries. Cultural 
policy is established to create space for cultural expression (GALLOWAY, 
DUNLOP, 2007). To a certain extent, the root of pharmaceutical industry is related 
to traditional knowledge, especially in the developing countries. The traditional 
knowledge is a reflection of cultural identities of indigenous peoples. Thus the 
culture and trade debate is actually the relation between trade and intellectual 
property rights, as well as culture and intellectual property rights. This debate 
influences the diversity of cultural expression and market intervention. The 
cultural industries shall be considered to regulate the pharmaceutical industry 
in present and future.
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THE “REAL FAKE” IN THE CREATIVE ECONOMY: 
FACTS OR FICTIONS?

Rostam J. NEUWIRTH1

1 INTRODUCTION
Crossing the lines depends on where you draw them.2

Law, or the normative universe we inhabit, may be described by reference 
to a world created and maintained by a dualistic conception or binary modes 
of thought, such as “of right and wrong, of lawful and unlawful, of valid and 
void”, or, more general, of legal and illegal (COVER, 1983, p. 4). Accordingly, the 
law usually defines and sets certain boundaries, which when crossed trigger 
certain consequences as laid down in the law. Conversely, the rapid changes 
in society that occurred throughout the past century accompanied by similarly 
rapid progress in science, appear to threaten the adequacy of models drawn 
from such “black and white” modes of legal thought by possibly intensifying 
clashes between antagonistic concepts. In such a scenario, even the principle 
of legal certainty, as laid down in the rule of law as law of rules, can be said to 
face limits (SCALIA, 1989). Formulated differently, what about complex cases, 
the nature of which is – due to changes in the context – beyond the limits drawn 
between such dichotomous concepts? Will the use of such dichotomous terms 
still allow us to frame the problem based on “bright-line rules framed in clear 
and determinate language” or do we instead require more “vague standards 
employing indeterminate terms” (RABAN, 2010, p. 175)? In the context of such 
question, Herbert L.A. Hart in his book The Concept of Law found a “certain 
complexity in the structure of the idea of justice” which, by use of a critique of 
language, he exemplified inter alia in the example of a diamond that may be 
both a “fake” gem stone but still a “genuine” antique (HART, 1994, p. 160). In the 
current theory and practice of law, still more problematic than the vagueness 
of concepts seemingly is the situation where concepts or phrases themselves 
carry two apparently opposite meanings, such as oxymora and paradoxes as – 
what I term here “essentially oxymoronic concepts” (GALLIE, 1955, p. 167-198). 
For example, the law may be able to tell us “most probably, if not certainly” 
that we have broken a traffic rule when exceeding the allowed speed limit by 
just one kilometre per hour on a motorway. Here the dualistic conception of 
remaining within or exceeding the speed limit can be accurately determined. 

1 Mag. iur. (University of Graz), LL.M. (McGill), Ph.D. (EUI), Associate Professor at the 
Faculty of Law of the University of Macau. Email: <rjn@umac.mo>.
 The author would like to thank all who have contributed to the research and writing 
of the present paper. Too many to name all, I would like to thank in particular Llewelyn 
Gibbons, Pui Mang Cheong, Frank A. Hammel, Iris Eisenberger, Lin Min, Henrique 
Carvalho, Zhuo Jing, and Chen Zhijie for their valuable comments and critical input on 
earlier draft versions.
2 From the poster of the Canadian film “Kissed” (1996/97) directed by Lynne Stopkewich.
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More difficult though is the question of how to address a category of products 
termed “real fakes” which from a legal perspective may be qualified as “fakes” 
but from an economic perspective and based on their origin may be actually 
“real”. Questions of this kind tend to transcend the dualistic conception of law 
which may be illustrated by the problem of determining whether the woman 
portrayed by Leonardo Da Vinci called La Gioconda, better known as Mona Lisa 
effectively, smiles or not? 

Confronted with such linguistic ambiguity, it – prima facie – appears hard 
for law to live up to its own standards and to provide the expected and required 
degree of certainty. On a closer look though, it is perhaps no coincidence but 
more a paradox on its own that the creation and application of so-called oxymora 
or their diligent transformation into paradoxes may not create confusion and 
uncertainty but instead enhance the cognitive means for the analysis of complex 
legal questions and their underlying factual or economic issues (HANDY, 1955).

In encountering situations which involve such complexity or even border 
on the unknown, the law sometimes has recourse to the legal instruments of a 
fiction or presumption, which been distinguished as follows:  

A fiction assumes something, which is known to be false; a 
presumption (whether conclusive or rebuttable) assumes 
something, which may possibly be true. This distinction is regarded 
as being reinforced, as it were, in the case of the rebuttable 
presumption because such a presumption assumes a fact, which 
probably is true (FULLER, 1930, p. 393; FULLER, 1967, p. 1).

This reflects the difficulty lawyers experience not only to discern law from 
fact but also fact from fiction (MORRIS, 1942, p. 1303-1341). From a different 
perspective, however, all laws can be termed “fictions” as they are mental 
constructs, which do not exist in “reality”. Representative of other areas of law, 
intellectual property rights (IPRs) have also been named legal fictions as they 
give rise to a new reality, which was described by the following words:

The intangible objects of intellectual property law are arguably 
legal fictions because they are teleological social constructs: they do 
not describe a reality that is external to human society or the legal 
system but are instead devised to create a new ‘reality’ that serves a 
legal regulatory purpose (GEORGE, 2012, p. 118-119).

Put briefly, legal fictions therefore serve an important purpose not only 
in the context of complex situations but also as a reminder of the changing 
nature of life itself and the paradoxical nature of law – by instigating or trying 
to influence the path of change – to turn facts into fictions and fiction into facts. 
The great significance of change was observed by Heraclitus in the form of 
panta rei (everything is in flux) or elaborated on further by Isaac Asimov writing 
that “the only constant is change, continuing change, inevitable change, that is 
the dominant factor in society today” (ASIMOV, 1978, p. 5). Thus change is also 
subject to a paradox when approached from a dualistic conception in opposition 
to non-change or constancy. In this regard it is important to note that change, 
or more precisely, change in perception, is caused by the contrasts created by 

the rapid succession of sensory data pulsating between two extreme opposites, 
namely the changing and the unchanged or between a dynamic and a stable 
reference point. A car is therefore only perceived as in motion when it is related 
to the ground, which remains immobile. Accordingly, change is perceived only 
in relation to a reference point, which remains stable because if all reference 
points change at the same time, it will be impossible for us to perceive the 
change. The same phenomenon can also be circumscribed by the so-called 
“Lampedusa Paradox”, which states, that “if we want things to stay as they are, 
things will have to change” (LAMPEDUSA, 2007, p. 19). This phenomenon is 
well known in literature about “contrast effects”, which show how the change 
in reference points may affect our overall perception, regardless of whether 
it is about temperature, colours, weight or even the aesthetic quality of music 
(CRAWFORD; KREBS, 1998, p. 504; CHEVREUL, 1855; LOLLO, 1964; PARKER et 
al., 2008). Generally, as stated above, it is in line with our dual conception of 
the mind that even the perceptual contrast underlying the formation of our 
judgments oscillates between the opposites of an assimilation effect and contrast 
effect, either moving the observer further away from her initial position or 
entrenching her more strongly in her original position (SHERIF et al., 1958, p. 
150-155). There is no reason to reject the view that these effects can also be said 
to influence the cognitive processes underlying legal judgments, that is to say, 
the processes of legal reasoning and implementation of laws.

It is thus the dual conception of the mind in close correlation with the 
equally dual perception of sensory data as manifest in various contrast effects 
that create our realities and influence our judgments, decisions and subsequent 
actions. The relation between the mind and perception gives rise to a paradox 
similar to the one of the chicken and the egg, namely whether it is the conception 
of the mind that determines our perception or vice versa. This is similar to the 
controversy about nativism and empiricism, which really asks whether the 
brain’s structure is determined at birth or whether it is acquired through learning: 
also known as the “nature versus nurture” controversy (RAMACHANDRAN; 
BLAKESLEE, 1998, p. 202). The subject of this debate is also closely linked to the 
inquiries into the cultural differences in perception, such as between people 
from the East or the West, whereby the former are stereotypically said to think 
and perceive more holistically or contextually whereas the latter focus more on 
atomistic details and specific elements (NISBETT, 2003; STANLEY et al., 2013, p. 
36-46).

At this point, it is only safe to argue that the space between the two 
opposite views has narrowed based on the general acceleration of perception 
or, expressed differently, the faster oscillation between two extreme opposites. 
This trend has also been recognised by Paul Nora using the term “acceleration 
of history” to describe a rupture of equilibrium caused by the “increasingly 
rapid slippage of the present into a historical past that is gone for good” (NORA, 
1989, p. 15). Others too have recognised this acceleration of perception by, 
for instance, wondering whether in the past, a year had the same duration as 
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today, and speculating that, most likely, the perception of time was slower then 
(GEBSER, 1999, p. 107). This more recent phenomenon of acceleration is best 
described by reference to the invention of the cinematograph at the end of the 
nineteenth century, which literally set the “pictures in motion” by increasing 
the speed by which we shift from one frame to another, creating the contrast to 
perceive sensory information as smooth and fluid movement. 3 The invention 
of the cinematograph has also been taken as a metaphor for the mechanism of 
thoughts (BERGSON, 2001, p. 294-295). The same metaphor can be extended to 
the area of law which can be described by the words of Bertrand Russell:

There is a possibility that the old laws, which represented motion as 
a continuous smooth process, may be only statistical averages, and 
that when we come down to a sufficiently minute scale, everything 
really proceeds by jumps, like the cinema, which produces a 
misleading appearance of continuous motion by means of a 
succession of separate pictures (RUSSELL, 1924, p. 16).

In the same way, the French director Jean Luc Godard lets one of the 
characters in the film “Le Petit Soldat” (1963) say that “Photography is truth, 
and cinema is truth twenty-four times a second” 4 (GODARD, 1963) whereas 
the Austrian director Michael Haneke is said to have transformed it into the 
paradox that “film is 24 lies per second at the service of truth, or at the service 
of the attempt to find the truth” (HANEKE, 2015). Transposed into the area of 
law, it can be argued that the right angle and ideal speed have yet to be found 
that would guarantee a fair and sustainable development of the societies 
which laws are meant to serve. This is because the dual conception of the legal 
universe outlined before without the due consideration of its changing context 
usually gives rise to many conflicts based on rigid distinctions and abrupt 
changes in them that threaten to undermine the rule of law and principles of 
legal certainty and predictability. Likewise, it may be asked whether something 
may be “fictitious”, i.e. known to be false today, but may well advance to a fact 
tomorrow. Again, it is change, and notably the speed with which it occurs, that 
causes the fundamental problem for law, which was outlined as follows:

The omnipresence of change throughout all human experience 
thus creates a fundamental problem for law; namely, how can law 
preserve its integrity over time, while managing to address the 
newly emerging circumstances that continually arise throughout 
our history (JOHNSON, 2006, p. 845).

This fundamental problem for law is thus truly a paradox. As a matter 
of fact that the task of “the reconciliation of the irreconcilable” as formulated 
by Judge Cardozo (CARDOZO, 1928, p. 4), appears to be a recurrent problem, as, 
more recently, a similar assessment has been made about the challenges that lie 

3 For the movies, the speed by which humans perceive the shift between (still) 
photographs (i.e. frames) by persistence of vision as motion has been determined to lie at 
about 16 or more frames per second (fps); see Raymond Spottiswoode, A Grammar of the 
Film: An Analysis of Film Technique (SPOTTISWOODE, 1950) p. 44.
4 “La photographie, c’est la vérité, et le cinéma, c’est vingt-quatre fois la vérité par 
seconde” (GODARD, 1963).

ahead in the context of the present global governance debate, which was framed 
as follows:

To anticipate the prospects for global governance in the decades 
ahead is to discern powerful tensions, profound contradictions, 
and perplexing paradoxes. It is to search for order in disorder, for 
coherence in contradiction, and for continuity in change. It is to 
confront processes that mask both growth and decay. It is to look 
for authorities that are obscure, boundaries that are in flux, and 
systems of rule that are emergent. And it is to experience hope 
embedded in despair (ROSENAU, 1995, p. 13).

Consequently, it is advocated that the search for answers to these 
paradoxes, such as for continuity in change and for boundaries that are in 
flux, must originate in, what was termed “a deeper understanding of the legal 
premises that guide our thinking” (FLETCHER, 1985, p. 1292). This entails, as 
outlined above, a closer look at the correlation between the mind’s seemingly 
dual conception and its cognitive processes of perception. Put differently, the 
concern of this article is to a lesser extent what the judge had for breakfast 
than with what kind and what sources of information we admit to the cognitive 
processes creating the legal universe (KOZINSKI, 1993, p. 993-999). It requires 
a new form of paradoxical thinking which manages to square the circle or to 
reconcile the seemingly irreconcilable. In this regard, the present efforts must 
be held insufficient as they merely try to react to the negative consequences 
caused by the current legal framework in place. The legal conditions prevalent 
at the global level today can be aptly described by terms like “systemic chaos” 
5 or “territorial mess” (YU, 2012, p. 188) as useful descriptive terms for other 
deficiencies underlying the present global legal framework (HALPIN; RÖBEN, 
2009). At a deeper level, however, loom the cognitive processes, which are 
not well understood or not adequately taken into account in the legal sphere. 
To exemplify the inadequacy and to concretise ways out of the dilemma, the 
present article looks at the global issue of international trade in pirated and 
counterfeit products. Being concerned with various antinomies and the 
problem of drawing rigid lines of distinction on moving ground, it makes use of 
the category of “real fakes” in order to offer a critical examination of the current 
distinctions drawn between “legal” and “illegal” markets for products offered 
by the creative industries. This includes the inquiry into the possibility that so-
called “fakes” may not only harm but also have positive externalities for the 
sale of “real” and genuine products. In particular, it examines whether the legal 
lines of distinction drawn in the past have become blurred and are no longer 
in conformity with the economic dynamics that these products follow today. 

5 “Systemic chaos” was defined by Giovanni Arrighi as a “situation that arises because 
conflict escalates beyond the threshold within which it calls forth powerful countervailing 
tendencies, or because a new set of rules and norms of behavior is imposed on, or 
grows from within, an older set of rules and norms without displacing it, or because 
of a combination of these two circumstances. As systemic chaos increases, the demand 
for more “order” – the old order, a new order, any order! – tends to become more and 
more general among rulers, or among subjects, or both”; see Giovanni Arrighi. The Long 
Twentieth Century: Money, Power, and the Origins of Our Times (2010, p. 31).
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It will also try to cast light on the deficiencies in the current debate and the 
resulting efforts towards the enhancement of the protection and enforcement 
of IPRs across the globe. These efforts and their proposed legal implementation 
may in fact threaten to be analogous to the world of the motion picture where 
the “blurring of the distinctions in one sequence of pictures leads them to make 
a distinction that solves the puzzle in the next sequence, which, however, blurs 
some other distinction” (BAECKER, 1996, p. 561-562). Thus, by critically or 
paradoxically contrasting facts and fictions formulated by law and economics 
in the context of trade in IP-related industries, the present article aims at 
completing the understanding of the dynamics underlying global trade with a 
view to enhancing the coherence and consistency of law and policy-making in 
the area of international trade in particular and in law in general.

2 THE CREATIVE ECONOMY: LEGAL FRAGMENTATION AND 
ECONOMIC CONVERGENCE

Conflict is a category of man’s mind, not in itself an element of reality 
(NEGOITA, 1982, p. 98).

Classification must be provisional, for forms run into one another 
(CARDOZO, 1925, p. 493).

Under the aegis of the global governance debate, the concern about 
infringements of IPRs is mostly framed by reference to international trade in 
counterfeit or pirated goods. Generally, these alleged infringements are said to 
pose a serious financial problem to the global economy with estimated losses 
accounting for hundreds of billions of US dollars and causing various related 
negative economic effects. 6 In this regard, there exist not inconsiderable 
problems with the methods and validity of the statistics compiled, but also in 
conceptual terms whereby the debate is largely structured within the cognitive 
boundaries set by the aforementioned dual conception of the mind. In this case, 
it is set in between the distinction of a “real” from a “fake”, or else an “original” 
from a “copied” product, implying that only trade in real products is conducive 
to creativity and innovation while trade in their fake counterparts is not. By 
the same token of a dual conception, the debate is also framed by identifying 
countries labelled as both IP-producing and IP-respecting, as opposed to those 
countries apparently infringing and not enforcing IPRs properly. Among the first 
category are usually the so-called “developed countries” like the United States 
(US), the European Union (EU), and Japan, whereas the second category is made 
up of so-called “developing countries”, listing, first and foremost the People’s 
Republic of China (PRC) as the main culprit or even the world’s major “pirate 
nation”. 7 As was shown with regard to the ill-founded distinction between so-

6 See the Organization for Economic Co-operation and Development, The Economic 
Impact of Counterfeiting and Piracy (OECD, 2010. p. 13), stating that “analysis carried out 
in this report indicates that international trade in counterfeit and pirated products could 
have been up to USD 200 billion in 2005”.
7 See Peter Navarro, The Economics of the ‘China Price’ (2006. p. 17), writing that 

called “developing and developed countries” in general (NEUWIRTH, 2010), in 
the context of IP rights too, the truth cannot be found somewhere between the 
two extreme positions. This is most obvious in the fact that several so-called 
“developed countries”, which are usually considered IP-respecting countries, 
like Canada, Italy, Finland or Norway, are listed on the US priority watch list for 
IP infringements (USTR, 2012). Ironically, the US might find itself on the list, if 
it were to be included in the country evaluation. Consequently, criteria for an 
evaluation of IP protection must be sought beyond the boundaries set by the 
current debate and the limits inherent to the dominant dual conception. Put 
briefly, the problem otherwise risks falling victim to common misconceptions, 
which have been identified as bearing the following risks:

These nuanced discussions, however, are missing in the current 
public debate, which tends to oversimplify the complicated picture 
to capture the readers’ emotion and to generate support for proposed 
legislative and executive actions. The debate often exaggerates a 
particular aspect of the piracy problem or offers an abbreviated, 
easy-to-understand, yet misleading version of the story. Such 
oversimplification is dangerous, for it creates misconceptions that 
confuse the public as to the cause and extent of the problem and 
misleads policymakers into finding solutions that fail to attack the 
crux of the piracy problem (YU, 2003, p. 127-150).

The problem goes indeed beyond piracy or even trade in counterfeit 
products. It actually seriously concerns the overall fragmentation of law, which 
was identified not only for general international law, or between public and 
private international law but also for international trade law (DELIMATSIS, 
2011, p. 87-116; DUPUY, 2007, p. 1; HAFNER, 2004, p. 849-863; NEUWIRTH, 2000, 
393-410). With regard to the latter, it is manifest in the insufficient coordination 
between trade norms and IP norms. This is manifest in the Agreement on Trade-
Related Aspects of Intellectual Property Rights (TRIPS Agreement), which uses 
several exceptions (e.g. for exhaustion and moral rights) and establishes only 
minimum standards and incorporates IP conventions from regimes other than 
that of the WTO (e.g. the Berne, Paris and Rome Conventions and the Treaty on 
Intellectual Property in Respect of Integrated Circuits).8 The same can be said 
for the relationship between intellectual property norms and financial norms, 
which – as the global financial crisis brought to the fore – display a growing 
mutual relevance given the increasing practice of using IP as collateral to secure 
debts (BEZANT, 1997, p. 237-263; LIN, 2011). In negative terms, fragmentation 
also includes the problem of the absence of rules at the global level, such as 
those on competition (SWAINE, 2001, p. 627-785) as well as the insufficient 
linkage between trade matters and financial matters as notably governed by 
the International Monetary Fund (IMF) and the World Bank (WB).9 At an even 

“China is not the only country engaged in this half a trillion dollar trade. Other hotbeds 
include Russia, India, Vietnam and South Africa. However, China is considered to be the 
largest pirate nation; it accounts for an estimated two-thirds of all the world’s pirated and 
counterfeited goods and 80% of all counterfeit goods seized at US borders”.
8 Cf. Articles 2, 6 and 9 TRIPS.
9 See e.g. the “Agreement between the WTO and the IMF and the World Bank”, WTO 
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higher level, it also involves the relationship between law and economics. The 
relationship between law and economics is usually dependent on the underlying 
relation between politics and economics, whereby the reactions to changes from 
the political realm usually lag behind those fuelling the economy. Expressed in 
different words, we can observe that the formerly established legal boundaries 
between legal and illegal, or authorised and unauthorised, reproductions are 
currently moving and at an accelerating pace. Most importantly, they are moving 
at two different speeds that cause various paradoxical situations between the 
area of law and that of economics, which consists in the tendency of economic 
sectors to converge while various laws and legal areas continue to fragment.

The legal fragmentation stands in stark contrast to drastic changes in 
the economic realm that occurred during the twentieth century based on laws, 
in spite of laws and irrespective of laws. The past century notably saw the 
economy change from a Fordist model of mass industrial production, to various 
post-Fordist models often described by various synonyms or related concepts 
such as the knowledge-based, the information, the cultural, the creative or the 
experience economy (UNCTAD, 2008; DRAHOS ; BRAITHWAITE, 2002; HOWKINS, 
2002; MACHLUP, 1962; PINE; GILMORE, 1999; VENTURELLI, 2001). With regard 
to the leaps of changes, it is important to note that none of the subsequent 
changes completely altered or eliminated the previously dominant modes of 
economic production but it surely added novel elements to it. In other words, 
these changes did not necessarily alter all the constituent elements but certainly 
affected the overall dynamics of the economy. It is a common and frequent 
mistake to judge “novel” things by “old” standards (GEBSER, 1999, p. 68). To be 
clear, these shifts do not mark the linear transition from one condition to an 
entirely new one, or from one extreme to its opposite one. Instead, these shifts 
usually add – like adding salt to soup –a new quality to the overall framework 
or Gestalt (shape) while still preserving a major part of its original individual 
constituent parts (OGDEN, 1988, p. 139-140). 

As was outlined above, it is at least symbolically possible to identify as 
the original driver of change the invention of the cinematograph and related 
developments, which were summarised in the pioneering article by Walter 
Benjamin entitled “The Work of Art in the Age of Mechanical Reproduction” 
(BENJAMIN, 2007, p. 217). How the invention of cinematography inspired 
new thoughts about the general economic dynamics, can be seen from early 
literature, which cast light on important features and innovative competitive 
as well as anti-competitive practices, such as “the film as a trade getter” or 
“silent salesman”, “block booking”, “zoning”, or the “star system” (KING, 1926; 
WATKINS, 1947; GARNHAM, 1990, p. 169). The same dynamics also resulted in 
an early interest of the law in the practices of the film industry, that is to say its 

Doc. WT/L/194 (18 November 1996); GATT Negotiation Group on Functioning of the GATT 
System, “Ways of Achieving Greater Coherence in Global Economic Policy Making Through 
Strengthened GATT Relationships with Other Relevant International Organizations”, MTN.
GNG/NG14/W/35 (20 September 1989).

major motion picture producers, distributors and exhibitors.10 Broadening the 
focus of the newly invented motion picture, the concept of “culture industry” 
was deliberately coined as an oxymoron by Adorno and Horkheimer at the 
same time (ADORNO; HORKHEIMER, 1997, p. 98). This originally philosophical 
concept subsequently provided an adequate term to inspire economists to 
study the emerging closer relationship between the economy on the one side 
and technology and culture on the other (BAUMOL; BOWEN, 1968; FREY, 2000; 
GARNHAM, 1990). It equally entered the sphere of international trade law for 
the first time in the context of the “cultural industry exception” enshrined in the 
Canada-United States Free Trade Agreement and has since then never ceased 
to inspire and fire the so-called “culture and trade debate” in the global trade 
linkage debate (NEUWIRTH, 2013, p. 393-421; NEUWIRTH, 2010, p. 1333-1356; 
NEUWIRTH, 2002). Most recently, the cultural industries have further evolved 
and paved the way for the emergence to the related concept of the “creative 
industries”. The concept’s evolution is characterised by the antagonistic 
tendencies of both a growing expansion of the dynamics known from the various 
sectors comprising the cultural industries and, at the same time, the convergence 
with other industrial sectors. 11 This trend for a growing convergence has been 
aptly described as follows:

During the last few years, competition has radically changed due 
to the increase of unconventional players (mainly inter- or cross-
industry) that have redrawn the landscape of many industries. 
Boundaries are increasingly fading among hi-tech industries (for 
example, the ICT) as well as among hi-touch and hi-tech industries: 
nutriceutics (also called the ‘functional food’ industry), edutainment, 
cosmeceutics and genetics diagnostics are just a sample of the 
emerging convergent markets (ANCARANI; COSTABILE, 2010, p. 
216).

The convergence of industries hardly knows any limits and these are 
only a few examples. Overall, it can be stated that due to the pioneering role of 
the creative industries for other industries, we are now entering an era of the 
creative economy. These new technologies have also changed the organisation 
of the industries and thus advanced to true game changers also for the realm 
of the economy and organisation of its underlying activities. This is visible in 
the creative industries’ struggle to maintaining a competitive strategy based 
on both competition and cooperation, as can be found in the portmanteau or 
oxymoronic concept of “co-opetition”. The concept’s far-reaching implications 

10 United States v. Paramount Pictures, Inc. et al., Supreme Court of the United States, 
1948, 334 U.S. 131.
11 The ongoing convergence of the various sectors constituting the cultural industries 
can also be seen from the case law of the WTO DSB; cf. WTO Appellate Body Report, Canada 
– Certain Measures Concerning Periodicals, WTO Doc. WT/DS31/AB/R (30 June 1997), WTO 
Doc. WT/DS31/AB/R and WTO Appellate Body Report, China – Measures Affecting Trading 
Rights and Distribution Services for Certain Publications and Audiovisual Entertainment 
Products, WT/DS363/AB/R (21 December 2009) as well as WTO Panel Report, China – 
Measures Affecting the Protection and Enforcement of Intellectual Property Rights, WT/
DS 362/R (26 January 2009).
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have been aptly summarised in the following quote:
No game is an island. Even so, people draw boundaries and divide 
the world up into many separate games. It’s easy to fall into the 
trap of analyzing these separate games in isolation – imagining that 
there’s no larger game. The problem is that mental boundaries aren’t 
real boundaries – there are no real boundaries (BRANDENBURGER; 
NALEBUFF, 1999).

This insight brings us back to the role of IPRs in the games played in the 
new creative economy. As mentioned before, IPRs are also mental constructs and 
the boundaries they erect, both in intra- as well as interdisciplinary relations, 
are also merely conceptual and perhaps even “surreal” in a sense that they do 
not exist in the present but unfold “real” effects in the future. Paradoxically, 
the acceleration of history mentioned before also has the effect of bringing the 
future faster into the realm of the present. For the area of IP, this means that the 
fiction they once created has now turned into hard facts that strongly impinge 
on the organisation of the economy. This trend, it is advocated, appears to be 
best captured by the concept of the creative economy, for which the role of IP 
has been broadly outlined as follows:

A major challenge for shaping policies for the creative economy is 
related to intellectual property rights: how to measure the value 
of intellectual property, how to redistribute profits and how to 
regulate these activities (UNCTAD, 2010).

Put in a nutshell, the challenge can be said to consist in trying to assess to 
what extent the economy is in line with the current legal framework and vice 
versa. This challenge, posing a serious problem to our cognitive problem-solving 
methods, will be exemplified by the following discussion about the problem of 
trade in pirated and counterfeit products against the backdrop of the emerging 
creative economy.

3 THE “REAL FAKE” IN THE CREATIVE ECONOMY: 
QUESTIONING THE FACTS

In principle a work of art has always been reproducible. Man-made 
artefacts could always be imitated by men. Replicas were made by 
pupils in practice of their craft, by masters for diffusing their works, 
and, finally, by third parties in the pursuit of gain. Mechanical 
reproduction of a work of art, however, represents something 
new. Historically, it advanced intermittently and in leaps at long 
intervals, but with accelerated intensity (BENJAMIN, 2007).

Regarded from the perspective of laws, business conducted worldwide 
and largely based on the activities of multinational companies (MNCs) is 
supposed to be organised in conformity with the various regulatory frameworks 
in place. In the case that the boundaries set by these regulatory frameworks 
are crossed, the general legal qualification is that there exist violations of the 
laws and regulations or infringements of rights stipulated in the former. This is 
the general assumption about the problem of piracy and counterfeiting, which 

is expressed in numerous media, industry or governmental reports. In terms 
of the presented facts, the general scope of the debate reflects the dominant 
view that the negative consequences related to piracy and counterfeiting cause 
enormous financial losses to the affected industries or companies. For example, 
the OECD reported financial losses due to international trade in counterfeit and 
pirated products for the year 2005 as follows:

Analysis carried out in this report indicates that international 
trade in counterfeit and pirated products could have been up to 
USD 200 billion in 2005. This total does not include domestically 
produced and consumed counterfeit and pirated products and the 
significant volume of pirated digital products being distributed 
via the Internet. If these items were added, the total magnitude of 
counterfeiting and piracy worldwide could well be several hundred 
billion dollars more (OECD, 2010, p. 13).

In a 2009 update based on new statistical sources, the OECD estimated 
that counterfeit and pirated goods in international trade grew steadily over the 
period 2000 – 2007 and could have amounted to up to US dollars 250 billion 
in 2007. In other words that the “share of counterfeit and pirated goods in 
world trade is also estimated to have increased from 1.85% in 2000 to 1.95% 
in 2007 excluding, however, domestically produced and consumed products, or 
non-tangible pirated digital products” (OECD, 2009, p. 1). As another source of 
information, the Counterfeiting Intelligence Bureau of the Commercial Crime 
Services (CCS) of the International Chamber of Commerce (ICC), an organisation 
established in London in 1985 and comprised of large multinational enterprises, 
trade associations, law firms, technology producers and investigative firms with 
the aim of protecting the industry from damages caused by counterfeiting, 
reports that “counterfeiting accounts for between 5 [and] 7% of world trade, 
worth an estimated $600 billion a year” but without giving further information 
on the method of calculation or origin of the data.12 For 2008, the World Customs 
Organization (WCO) reported a total value of 3.1 billion Euros for the goods 
intercepted, which means a 51% rise from the previous year.13 The same report 
also mentions that among the products seized, the top four categories of articles 
were: (1) phonographic products (80 million pieces); (2) pharmaceutical products 
(34 million pieces); (3) tobacco, games and toys (20 million pieces), and (4) textile 
articles (13 million pieces). In relation to the total value of world exports of 
merchandise, which amount to 9.735 billion Euros (US$ 13.570) as calculated by 
the WTO for 2008, the total value of goods seized then would amount to 0,023% 
of the total volume of world trade in merchandise.14

12 See the International Chamber of Commerce – Commercial Crime Services (CCS), 
Counterfeiting Intelligence Bureau (ICC, 2015).
13 See World Customs Organization, Customs and IPR Report 2008 (WCO, 2008), noting 
that the number is based on the results of 66 customs administrations and 14,981 seizures 
involving at least 50 articles and/or 10,000 Euro (authentic market value).
14 World exports of merchandise and commercial services amount to US$ 13,57 
trillion and US$ 3,26 trillion respectively; see WTO, World Trade Report 2008: Trade in a 
Globalizing World (WTO, 2008, p. 7).
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These few statistical examples are meant to demonstrate the substantial 
financial losses incurred by piracy and counterfeiting. However, the problem 
does not stop at losses to the industries or companies involved. Arguments 
that piracy and counterfeiting hamper the process of technological, scientific 
and artistic creation as well as innovation are put forward too (PANETHIERE, 
2005). Equally, they are said to weaken the competitiveness and the recovery 
and sustainable growth of the world economy (INTERPOL, 2009), by inter alia 
causing losses of tax revenues, jobs and foreign direct investment.15 Further 
negative consequences mentioned are various social risks such as lethal health 
hazards, environmental degradation, undermining of political stability based 
on corruption and other threats to the rule of law, as well as more serious 
threats to national security and international peace based on organised crime 
and international terrorism (USTR, 2012, p. 8; LEE, 2008). In view of these many 
negative consequences, the mainstream debate usually identifies the following 
two groups as the central actors and main culprits of piracy and counterfeiting, 
namely (1) consumers and (2) governments and public authorities. Occasionally 
but to a minor degree only criminal organisations producing “fakes” are also 
mentioned. Among the first two groups, consumers are accused of complicity 
for a variety of reasons, including intrinsic determinants, such as demographics, 
attitude towards counterfeits, cultural value and ethical perspective, as well as 
extrinsic determinants, such as social marketing communications, shopping 
experience and product attributes (CHAUDHRY; ZIMMERMAN, 2009, p. 63-64). 
On the whole, consumers are held complicit because their continuous demand 
drives the continuous supply of illicit copies of copyright or trademark and 
patent protected products. Similarly, governments and public authorities are 
accused of complicity. Their complicity may take different forms ranging from an 
inadequate legislative framework for IP, weak enforcement, simple corruption, 
equanimity, necessity (e.g. to provide public healthcare or to attract investment) 
or perhaps a different opinion or view of the issue. Moreover, governments 
may directly or indirectly benefit from trade in pirated or counterfeit products 
through tax revenues collected from or infrastructure provided to the 
businesses. Usually, government complicity is attributed to so-called “problem 
countries”, i.e. countries where higher levels of piracy and counterfeiting are 
either detected or suspected (CHAUDHRY; ZIMMERMAN, 2009, p. 27-44; USTR, 
2012, p. 25-50). Problem countries, often also uncritically connoted “developing 
countries”, are named as the main culprits even though the problem has been 
detected in virtually all economies of the world.16

The strong and almost exclusive focus in the piracy and counterfeiting 

15 For instance, a Green Paper from 1998 puts the number of jobs lost due to counterfeiting 
in the European Union at 100.000; see Green Paper – Combating Counterfeiting and Piracy 
in the Single Market (EUROPEAN COMMISSION, 1998).
16 See the OECD, The Economic Impact of Counterfeiting and Piracy (OECD, 2010. p. 
5), which states that: “The study shows that counterfeit and pirated products are being 
produced and consumed in virtually all economies, with Asia emerging as the single 
largest producing region”.

debate on consumers as pirates and on the governments of problem countries 
must be held to be too narrow, incomplete and not even supported by the 
available evidence. On the one hand, it fails to take into account potential 
positive effects, as was stated in a US report as follows:

According to experts we spoke with and literature we reviewed, 
counterfeiting and piracy have produced a wide range of effects 
on consumers, industry, government, and the economy as a 
whole, depending on the type of infringements involved and other 
factors. Most of the information and views we obtained from our 
interviews and literature review focused on the significant direct 
negative effects of counterfeiting and piracy on stakeholders, 
including health and safety risks, lost revenues, and increased costs 
of protecting and enforcing IP rights. However, some experts and 
literature point out that certain stakeholders may experience some 
positive effects from counterfeits and piracy, though there is little 
information available on potential positive effects (UNITED STATES 
GOVERNMENT ACCOUNTABILITY OFFICE, 2010, p. 9).

On the other hand, it is argued that the debate fails to take into account at 
least two more groups, namely, the producers (and where vertically integrated 
retailers also) and, to a lesser extent also, lawyers. In a rare exception to the focus 
of the debate, the possibility of the complicity of producers and/or retailers is at 
least implicitly discussed in an article by Professor Daniel Chow which analyses 
counterfeiting from the angle of externalities imposed by MNCs on developing 
countries (CHOW, 2011, p. 785-823). In my view, Professor Chow rightly questions 
the accuracy of the statistical data underlying the MNCs’ claims to the financial 
losses they claim to suffer from piracy and counterfeiting (CHOW, 2000, p. 
1-62).17 He particularly questions the assumptions used by MNCs to substantiate 
their losses financially and finds them questionable in more than one instance. 
For instance, a first questionable element concerns the calculation of the size of 
counterfeit trade based on the percentage of financial losses suffered based on 
the ratio between the market share of genuine products and so-called “fakes” 
available in a given market, which excludes the possibility of grey-market goods 
or goods that entered the relevant market based on parallel imports (CHOW, 
2011, p. 795-796).

Similarly, the assumptions on which economic losses are calculated 
are equally questionable in a sense that every sale of a fake product accounts 
for the loss of a genuine product (CHOW, 2011, p. 796-798). This is more than 
questionable given that the usual price difference between the two products is 
obvious, which disposes of the argument that the consumer was deceived by 
fraud. Such assumption may thus not be tenable, as a real or genuine product 
and a fake product are not “like-products” to apply the trade jargon, which 
means that they are not directly substitutable and do not compete in the same 

17 This in contrast to an earlier article about the problem of counterfeiting in the People’ 
Republic of China, where the statistical methods for the calculation of financial losses are 
not touched upon and, consequently, the problems of counterfeiting, are presented in a 
more one-dimensional way; Daniel Chow, Counterfeiting in the People’s Republic of China 
(2000).
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market. Exemplified by the case of handbags, a “real” luxury handbag may sell 
at a price of 700 euro and more as compared to a “fake” knock-off handbag, 
which may sell at a price between 20 and 50 euro, which means that they cannot 
be qualified as “like products” competing against each other. This argument can 
be supported by reference to various categories of “genuine products” alone. 
In this regard, the existing widely used marketing practices of luxury brands 
of catering to different consumer groups, show that there is no competition 
between products from the same brand but sold at different prices. To give but 
one example, in the fashion market alone, Giorgio Armani sells the high priced 
Armani Collezioni, followed by the slightly cheaper A/X - Armani Exchange and 
even cheaper brand labeled Emporio Armani (and not to mention Armani casa, 
fiori, sweets, jeans, and beauty products and a bar (“Armani/Privé”) in Hong 
Kong and hotels in Milan and Dubai). This practice is to target consumers in 
line with their respective budgets – a practice known from many products of 
the creative industries, as it is also exemplified globally in the DVD regional 
codes (YU, 2012; NEUWIRTH, 2009, p. 409-458). In other words, “fakes” may 
be a welcome extension at the lower base of the fashion pyramid, which is 
hierarchically structured from haute couture collections down via designer 
collections, bridge fashion collections, better fashions, fashion-basics, to reach 
basic commodities (DOERINGER; CREAN, 2006, p. 353-377). That the lines of 
distinction between these categories – distinguished by criteria involving 
fashion content, product differentiation, demand uncertainty, quality of the 
fabric, product cycles, production runs, as well as price – have become blurred is 
indicated by the fact that many star designers, including Stella McCartney, Karl 
Lagerfeld, Jimmy Choo, and Versace, have now designed one-time collection for 
fast fashion retailers, such as Hennes & Mauritz (H&M).18 The mere difference 
between these different categories of the fashion pyramid is that somewhere 
at the lower end, the law draws a distinction between a real (or genuine) and a 
fake (or copied without authorisation) product. Still lower, the fashion pyramid 
could also be mirrored by a “counterfeit fashion pyramid” as was suggested in 
the following paragraph:

The story could be made richer by considering that counterfeit firms 
also have some power to choose the quality level of their products. 
Another possible extension would be to consider an international 
market for counterfeit goods, with counterfeits of varying quality 
being offered in different markets based on different income levels 
and income distribution in those markets, These topics are left for 
future research (SCANDIZZO, 2001, p. 17).

By the same token, the possibility of deception of the consumer is 
also precluded from the normal place and circumstances of the purchase 
of the respective goods, namely their original flagship stores in big shopping 
avenues or malls on the one hand, and street markets or small boutiques on 
the other (ROZHON; THORNER, 2005, p. 1). Finally, the assumption of the direct 
substitutability of a genuine luxury handbag and a fake copy is also flawed from 

18 See the webpage “The H&M Brand” (H&M, 2015).

the perspective of their use given that the utility function between a luxury 
handbag of 700 euro, which consists in carrying many small items around, is 
identical to the one of a plastic bag handed over the cash counter for free.

In short, the arguments presented by Professor Chow lead him to the 
conclusion that MNCs (or producers for that matter) are not or not seriously 
harmed by trade in counterfeit and pirated products. Instead, they even bear an 
at least indirect responsibility in the growth of trade in such products because 
of outsourcing the production to locations in so-called “developing countries”. 
In his own words, Professor Chow writes:

Suppressing counterfeiting is not a priority because MNCs do not 
really suffer serious financial harm from counterfeiting. Rather, 
MNCs seem to wish to do just enough to show that they are taking 
the problem seriously […] Contrary to popular belief, developing 
countries, not MNCs, suffer the most harm from the global 
counterfeiting trade (CHOW, 2011, p. 803, 806).

While this conclusion is generally convincing, it disregards one important 
element, which is that concerning the notion of developing countries, which 
is usually contrasted with that of “developed countries”. Applying a more 
dynamic approach to the constitutional elements in the global governance 
debate, the uncritical use of this dichotomous pair was criticised based on the 
maxim that eventually “we all want to live in developing countries” so as to 
express the omnipresence of change (NEUWIRTH, 2010, p. 37). The argument 
is also expressed in the words of Chinese legal philosopher Han Fei Tzu (280–
233 BCE) who remarked that “no state is forever strong or forever weak” (TZU, 
1964, p. 21). Recalling Heraclitus’ aforementioned panta rei, a similar line of 
thought may have found expression today in the concepts of “governance” and 
“sustainable development”. Applied to the realm of IP, the same challenge exists 
for states in connection with the correlation between respect for IP and stages 
of development as was well shown by Professor Llewellyn Gibbons (GIBBONS, 
2011, p. 931-940). Put briefly, all so-called “developed countries” have undergone 
periods of rampant violations of the IP rights of other countries, including 
European states, the United States, Japan and Taiwan, before they turned into 
countries pushing for increased IP protection and enforcement.19 Most likely, 
it is only a matter of time before China will share a similar fate. The first signs 
are visible not only in the enormous increase of Chinese patent and trademark 
registrations (WIPO, 2012, p. 3, 5) but also in the paradox of Asian consumers 
queuing in front of authorised flagship fashion stores in fashion centres of 
Europe which contrasts with many Western consumers (including at least one 
US Trade Official)20 enjoying the knock-off products in black markets across 

19  See Llewellyn J. Gibbons, Do as I Say (Not as I Did): Putative Intellectual Property 
Lessons for Emerging Economies from the Not So Long Past of the Developed Nations 
(2011, p. 935): “[A]t a certain point in national economic development, developing countries 
become developed. At this point, they realize that they are net exporters of intellectual 
property and that their economies are being built on strong intellectual property rights” 
[footnote omitted].
20 See the so-called “Beaniegate” scandal reported in Andrew C. Mertha, The Politics 
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many cities in Asia.
In sum, the arguments must be deemed all consistent but they seem to 

be too fragmented or to not go far enough. This is partly due to the fact that 
the evidence is interpreted in a too-narrow construction (namely based on 
trademark violations only) as well as in a too-static perception of world trade 
in general, disregarding major rapid developments. More concretely, there are 
three main elements of criticism, which need to be considered in the debate 
about the future role and scope of intellectual property laws particularly with 
regard to piracy and counterfeiting (HALBERT, 2001, p. 25-60).

4 THE “REAL FAKE” IN THE CREATIVE ECONOMY: 
PONDERING THE FICTIONS

To be emphasized is that the assumptions with which the observer 
approaches a given situation, assumptions which are derived from 
previous interpretations of selected data made by himself and others, 
will determine even more than his eyesight ‘what’ he sees, i.e., what 
aspects he selects as his ‘data’ and what interpretation he gives to 
them after they have been selected (COOK, 1937, p. 240).

The first element of criticism regards the focus on the role of MNCs, which 
– in my view – needs to be broadened to include the complicity of producers in 
a wider sense. One reason for their inclusion in the debate is that one reason 
for the alleged consumer complicity most likely lies in the distributive injustice 
felt by consumers around the world. In other words, as consumers have become 
more mobile or able to “cybertravel”21 (i.e. search the worldwide web) more 
frequently, they have become more acquainted with the pricing methods of 
MNCs (and consequently with the huge price differences between different 
domestic markets on the one hand, and the production costs as well as the final 
prices charged in the stores on the other). This may contribute not only to a 
strong feeling of a disproportionate level of strict protection and aggressive 
enforcement of IP laws but may also give a greater sense of legitimacy to the 
act of buying allegedly counterfeit or pirated copies in light of increasing doubts 
about the provenance of these products. This is equally reflected in the wider 
role that IP laws assume in society, as reflected in the “democratic paradigm” 
discussed by Professor Neil Weinstock Netanel (1996, p. 283–386). It may also 

of Piracy: Intellectual Property in Contemporary China. Ithaca: Cornell, University Press 
(MERTHA, 2007, p. 1).
21 See also Marketa Trimble, The Future of Cybertravel: Legal Implications of the 
Evasion of Geolocation (2012, p. 569–70), writing as follows: “[W]hile cybertravel is a 
network capability that many users appreciate, it frustrates the efforts of those who want 
geographical borders to be created and maintained on the Internet so that Internet actors 
can comply with territorially-defined regulations or contractual obligations and enjoy 
certain advantages that result from a territorially-partitioned cyberspace – for example, 
the possibility of price differentiation in different markets or localized advertising” 
[footnote omitted]. Such practice is also exemplified in the case of the regional coding 
system for DVDs and BlueRay discs, see also Rostam J. Neuwirth, The Fragmentation of the 
Global Market: The Case of Digital Versatile Discs (DVDs) (NEUWIRTH, 2009. p. 422–423).

help to explain the rise of so-called “pirate parties” in a growing number of 
countries and their attempts to amend domestic and international IP laws in 
view of their dissatisfaction with ever more restricted forms of usages and 
more severe sanctions (LI, 2009, p. 281-307). Subsequently, this means that 
the discussion must not only question the assumptions of MNCs concerning 
the financial losses and the serious harm to their good will but also take into 
account their potential benefits in terms of positive financial side effects as well 
as free advertising. Such line of analysis is formulated by Professor Llewellyn J. 
Gibbons in the following paragraph:

Along this line of analyzing gain rather than loss, should one off-
set the alleged loss by any positive effects caused by the piracy? 
Intellectual property law does not allow for these off-sets, but the 
laws of economics should permit them when analyzing the effect of 
piracy on the market. For example, in the context of on-line music 
sampling, sampling is allegedly an infringing use, but it may also 
result in increased exposure and, possibly, increased sales to the 
copyright owner (GIBBONS, 2011, p. 961).

The inadequacy of the methods used to estimate financial losses due to 
counterfeiting not only applies to trademark industries, such as the fashion 
items or the luxury industry. A similar problem with measuring piracy has also 
been identified for copyright in the music industry:

The record industry might like to believe that a single downloaded 
song (“Sci-Fi Wasabi” by Cibo Matto) represents a lost $19 album 
sale. More realistically, it might represent a lost 99¢ iTunes sale, 
although even that may be too high: Many who download music for 
free do so out of curiosity, and would not listen to the song if doing 
so cost even a small amount of money. These free riders benefit 
from the willingness of someone, somewhere, to pay for the song 
and of someone (possibly not the same person) to make it available 
for download, but as the downloaders would not otherwise have 
bought the song, they do no direct economic harm (SCHWABACH, 
2008, p. 71).

In this case too, the potential positive effect of merely coming across or 
downloading a single MP3 file from the internet (like in the old days hearing it 
for free on the radio in an elevator or similar public place) may – as experienced 
also by the present author – lead to the purchase of multiple compact discs (CDs) 
worth considerably more than the cost of a single tune by the artist in question.22 

22 See also Jelle Janssens et al, The Music Industry on (the) Line? Surviving Music Piracy 
in a Digital Era (2009, p. 91), writing that “[F]ile sharing can have three possible effects on 
the music industry. The one the industry is focusing on the most, is the substitution effect. 
If consumers are able to download entire CDs through the Internet for free, they would 
no longer be willing to buy a CD legally. This vision is however strongly contested since it 
is unlikely that each download would displace a market sale. Van Wijk correctly argues 
that people, who would download a free copy, would not necessarily buy the same product 
at a legal market price. Another effect of file sharing is the sampling or exposure effect. 
Through file sharing, people can experience the product thoroughly before making a 
purchase decision. The traditional way of the music industry to inform consumers of new 
products is to spend large costs on advertising and promotion. The Internet can increase 
both demand and consumption for it enables users to discover and acquire new music and 
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Consequently, an initial contact with or consumption of counterfeit and pirated 
products may not only be a cheap or possibly the cheapest form of advertising 
but also directly pave the way for future sales of the genuine products.23 This 
amounts to a psychological form of “tying-in” arrangements whereby the present 
consumer of fakes is led to purchase “real” products in the future. In short, it 
means that fakes play an important role to tie-in future consumers (who cannot 
afford them yet). It can be circumscribed as a sort of “Stockholm Syndrome”, or 
else better “Milan, Paris, Tokyo, New York Syndrome” of luxury goods where a 
consumer first buys an (apparently) illegal and unauthorised copy of a luxury 
item, then gradually gets used to it, sympathises with it, and later finds him- or 
herself identifying with the brand name and eventually purchases further items 
from the official flagship stores. Such tying-in arrangements are also known 
from other branches of the creative industries which may range from to the 
pre-sale of season tickets, across licit or illicit forms of premium selling, to the 
“book-of-the-month formula” (BRETON, 1982, p. 48).

Therefore, this argument does not take into account a further positive 
effect on the financial profits of producers, which consists in the possibility that 
the war MNCs are waging against pirates and counterfeiters, which all too often 
features on the front pages of newspapers and magazines, also constitutes a 
cheap form of advertising. Moreover, in times of an existing and further growing 
global mass luxury market, it helps to maintain the chimera of the exclusivity of 
the so-called “genuine” products, for which there is usually a price charged that 
exceeds by multiple times the actual production costs as well as the R&D costs. 
A similar phenomenon of indirect benefits was also known briefly following the 
invention of the motion picture, described already in 1926 as “the latest form 
of silent salesman”, which had a beneficial effect on the sales of other goods, 
captured by the slogan “trade follows the film” (KLEIN, 1926, p. 79; TICHENOR, 
1926, 84-93). Another such psychological effect on the consumer is known, 
for instance, when a brand logo features on the shirt of a news presenter in a 
news programme which may have a stronger advertising effect than an official 
advertisement played before the news programme. This is the power of product 
placement or the blurring of lines between “editorial” and “advertisement”, 
which is also known by the oxymoron “advertorial” (CLIFFORD, 2009, p. B1). 
In advertisement research about product placement, it was found that its 
effectiveness depends on the degree of awareness about the product placement, 
namely to what extent the viewer or reader is aware that the product has been 
deliberately “placed” in the programme or editorial content (COWLEY; BARRON, 
2009, p. 91). It has also been discovered that consumers over time develop 
“personal knowledge about the tactics used in these persuasion attempts” 
(FRIESTAD; WRIGHT, 1994, p. 1). Therefore, such attempts to “persuade” 

artists quicker, easier and more flexible. This positive effect on music sales is confirmed by 
recent research. A third potential impact of file sharing is the network effect which can be 
more or less compared with the effect of radio play” [footnotes omitted].
23 See also Gibbons (2011, p. 962): “[A] modicum of piracy may be the cheapest method 
of brand development in many developing countries”.

consumers to buy products needs to maintain a careful balance in order not to 
offend the consumer. This ultimately also has to do with our perception and the 
contrast effect, which influences our decisions and actions as discussed before. 
Applied to sales tactics, the contrast effect may take the following role:

Sales people will often use the contrast effect by showing you a poor 
quality product alongside the one that they want you to buy.

They might also show you a wonderful product that is way beyond 
your reach. When you compare your ideal purchase with this, you 
are then likely to re-evaluate it upwards. Then when you look at 
a range of products, you will chose higher up the scale than you 
might otherwise have done.

They will also sell you add-ons. For example when you buy an 
expensive car, the optional extras seem very cheap in comparison 
(PALTA, 2007, p. 21).

Applied to the sale of luxury products, this means that one efficient and 
practical way for brands to avoid being diluted or tarnished by the rampant 
availability of pirated and counterfeit products and, most of all, to maintain 
the chimera of the exclusivity, prestige and glamour of their “real” (and largely 
overpriced) products, is for MNCs to sustain their efforts against piracy and 
counterfeiting. Moreover, it requires the industries to find and constantly 
redefine ways with which they tend to advertise not only directly but also 
indirectly “advertorialise” their products. For instance, such claim has also been 
made for the marketing of the film “The Da Vinci Code”, which was globally 
released between 17 and 26 May 2006.24 Coincidentally or not, a judgment was 
handed down by an English court only a few weeks before, namely on 7 April 
2006, which decided a copyright dispute between the authors of a book titled 
“The Holy Blood and the Holy Grail” published in 1982 and the publishing house 
of Dan Brown’s novel “The Da Vinci Code” published in 2003, on which the film 
was based.25 It is interesting to note that, in addition to the worldwide publicity 
that the hearing brought to the imminent release of the film, the first edition of 
“The Holy Blood, Holy Grail” was released in 1983 by Dell Publishing and a more 
recent edition by Delacorte Press in 2005, which are both imprints belonging 
to the publisher Random House, which published (also) “The Da Vinci Code” 
by Dan Brown.26 In this regard a news clip by “The Guardian” on 6 April 2006, 

24 See the Internet Movie Database (IMDb, 2015), The Da Vinci Code Release Info.
25 Baigent and another v Random House Group Ltd [2006] EWHC 719.
26 Cf. Richard Leigh, Henry Lincoln & Michael Baigent, Holy Blood, Holy Grail (LEIGH 
et al., 1983) and Richard Leigh, Henry Lincoln & Michael Baigent, Holy Blood, Holy Grail 
Illustrated Edition: The Secret History of Jesus, the Shocking Legacy of the Grail (LEIGH 
et al., 2005) and the webpage of Random House Inc., “At Random: Home of Random 
House Publishing Group”, which reads as follows: “The Random House Publishing Group 
is a division of Random House, Inc., the U.S. company of Random House, which is the 
trade book publishing division of Bertelsmann, AG, one of the world’s foremost media 
companies. The Random House Publishing Group is comprised of Ballantine Books, 
Bantam Dell, Delacorte Press, Del Rey/Spectra, The Dial Press, ESPN Books, The Modern 
Library, One World, Presidio Press, Random House, Spiegel & Grau, and Villard” (RANDOM 
HOUSE, 2015, italics added).
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reported that “sales of both books rose during the trial, which has spawned 
headlines around the world” and also mentioned that a film version of the novel 
was due to be released on 19 May, starring Tom Hanks and Audrey Tautou. So 
maybe both parties left the court as winners. In this regard, the same report 
also mentioned that the judge was confronted with, what was termed “cynical 
suggestions” that the “trial was a publicity campaign for the movie with all of 
the authors acting in cahoots” (THE GUARDIAN, 2004).

Finally, it is also worth mentioning that at the bottom of the online news 
clip of “The Guardian”, there still exist two active links for the purchase of 
both books. The case of Louis Vuitton (unsuccessfully) suing Warner Bros over 
the fiction film, “Hangover II”, for depicting an apparently fake LV travel bag 
(“Keepall”) (but actually showing a Diophy bag and referring to it as a “Lewis 
Vuitton” bag instead of its correct brand name) and asserting inter alia the “false 
designation of origin/unfair competition” and “trademark dilution”, may be a 
more recent example of a similar kind.27 Or else, it merely served the chimera of 
maintaining a serious battle against counterfeiters.

Returning to the assumptions made by MNCs, it is therefore possible to 
engage in the economic “fiction” of accepting that the sale of counterfeit and 
pirated products may have both direct and indirect benefits on the sale of 
genuine products and may also lead to an overall surplus in the overall profits 
when the benefits outweigh the costs. Thus, in addition to a so-called “piracy 
paradox” there may also exist a “counterfeit paradox”, for which we imagine 
the following scenarios:

The first scenario constitutes the possibility of a genuine product 
being copied by another factory (usually located in a country 
outside the country of origin). In this case, the potential positive 
benefit for the original producer may only consist in the free 
advertising of the brand as well as paving the way for the future 
sales of genuine products based on the guilt-laden consumer of the 
knock-off product. 

In a second scenario, we may ask what if there is a possible link 
between the original right and trademark owner, the producer and/
or one or more possible subcontracted producers. Such a scenario 
includes an original brand owner outsourcing the production of 
its genuine products to subcontractor (again usually located in 
another country or in China for that matter). If we assume the 
subcontractor is contractually obliged to produce 100,000 units of 
a luxury item, e.g. a handbag. What if the subcontractor produces 
150,000 units, hands over the 100,000 ordered items and sells the 
additional 50,000 items on the black or grey market? In this case 
scenario, the benefit is bestowed on the brand owner is again free 
advertising for the genuine products plus the tying-in effect for 
future sales. In this case, however, there exists also the possibility 
of a direct financial benefit for the original brand owner, namely 
when the subcontractor, who makes an additional profit from the 
grey-market activity, gives the contractee a price reduction on the 

27 Louis Vuitton Mallatier S.A. v. Warner Brothers Entertainment Inc, 2012 U.S. Dist. 
LEXIS 83646.

payment for the manufacture of the 100,000 commissioned items. 
If we assume a market price of 1000€ for the genuine product 
and of 50€ for the grey-market good, the gross benefit amounts to 
100€ million for the genuine products and to 2.5€ million for the 
50,000 “real fakes”. This calculation disregards that globally and 
domestically the consumer market for the 50€ is usually drastically 
more sizeable than that for the 1000€; a fact which may also help to 
explain the growth of the global market in counterfeit and pirated 
products. Thus if we assume that the two product categories are not 
directly competing with each other, this gives mathematically two 
possible sources of income for the brand owner, which based on 
demographics and purchasing power, amount to roughly the same. 
For instance if you were able to sell around 1 million items of a 
luxury good priced at 1000€ worldwide it would generate a gross 
benefit of 1,000 million € from sales and it would only require to sell 
another series of 20 million items priced at 50€ to match the same 
amount in gross revenues from the sale of the “fakes”.

This mathematical and purely “fictitious” example leads us to the 
third and last possible scenario, in which the original brand owner 
contracts a subcontractor and knowingly strikes a deal which 
foresees the sale of a considerable number of items for the grey 
market (of only perhaps slightly inferior quality) and the direct 
sharing of the profits.

Between these mathematical facts and economic fictions remains the 
question of the legal qualification of these products. The “fictitious” economic 
considerations appear to be legally possible albeit they may not necessarily be 
legal per se. In yet another paradox relating to piracy, Professors Sprigman and 
Raustiala have credibly demonstrated that the fashion (and other industries) 
need no legal protection to flourish in their business ventures (RAUSTIALA; 
SPRIGMAN, 2006, p. 1717; HEMPHILL; SUK, 2009, p. 1147-1199; RAUSTIALA; 
SPRIGMAN, 2009, p. 1201-1226; RAUSTIALA; SPRIGMAN, 2012). Rather the 
contrary, some lack of protection may even increase their profits based 
on tougher competition and faster fashion cycles intensifying the induced 
obsolescence and hereby increasing sales of products (of which we all would 
probably only truly need a small quantity) (RAUSTIALA; SPRIGMAN, 2006, p. 
1722). We have also observed a form of planned obsolescence: i.e. a “business 
strategy in which the obsolescence (the process of becoming obsolete—that is, 
unfashionable or no longer usable) of a product is planned and built into it from 
its conception” (THE ECONOMIST, 2009) in other product categories, such as 
electronic consumer goods. This strategy was found to not only cause consumers 
to make repeated purchases more frequently but also to foster (technological) 
progress (GUILTINAN, 2009, p. 19-28; FISHMAN et al, 1993, p. 361-370; BULOW, 
1986, p. 729-750).

Back to the economic fictions, the relevant legal question remains whether 
these items are “genuine products”, “fakes” or “real fakes”. In this regard, the 
terminology used offers a plethora of concepts, which ranges from “genuine” 
or “real” products to knock-offs (or look-alikes), grey goods and counterfeit or 
pirated goods. One definition for these different concepts has been proposed as 
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follows:
Knockoff products may seem the same as branded products, but 
they do not abuse the copyrights, patents, or trademarks intellectual 
property) of any manufacturer. Gray goods are products which are 
offered by the owner of the intellectual property. These products are 
genuine and legitimate, but have found their way into unintended 
markets through channel diversion (CHAUDHRY; ZIMMERMAN, 
2009, p. 3).

There are several unsolved problems with this categorisation, such as 
that it does not reflect the different implications for different categories of IP 
rights, such as copyright, trademarks, and patents. In this regard, it was stated 
as follows:

Although the terms counterfeiting and piracy are often used 
interchangeably. and differentiating between the terms is 
somewhat of a semantic exercise, we submit that counterfeiting is 
the unauthorized production of goods that are legally protected by 
trademarks, copyrights or patents, while piracy is the unauthorized 
use of copyrighted or patented goods or ideas. That is, counterfeiters 
are engaged in manufacturing per se. whereas pirates are engaged 
in all processes of IPR theft including, for example, the distribution 
and sale of counterfeit products or the theft of technology that 
enables production capability (SHULTZ; SAPORITO, 1996, p. 27).

Another factual problem is found in the case of the mini-iPhone (or 
“HiPhone”) (SUN, 2012), which was widely available in the markets in Asia and 
which was a look-alike of the iPhone but smaller amid continuing rumours that 
Apple would manufacture a “mini-version” of its iPhone (like it later marketed 
a mini-version of its iPad).28 Here we were dealing with a(n) (unauthorized) copy 
of a non-existing original, which invites the question of whether this product 
constitutes an infringement of IPRs. A similar question could be asked about 
the recently re-discovered Isleworth Mona Lisa, which may either be a fake, a 
true Da Vinci or a true earlier version of the Mona Lisa, which would qualify the 
“real” Mona Lisa as a real copy (BATTY, 2012, p. 24; ELLICOTT, 2013). Hence, a 
more legalistic categorisation of counterfeit and pirated copies is found in the 
Anti-Counterfeiting Trade Agreement (ACTA), which stipulates:

(d) counterfeit trademark goods means any goods, including 
packaging, bearing without authorization a trademark which is 
identical to the trademark validly registered in respect of such 
goods, or which cannot be distinguished in its essential aspects from 
such a trademark, and which thereby infringes the rights of the 
owner of the trademark in question under the law of the country in 
which the procedures set forth in Chapter II (Legal Framework for 
Enforcement of Intellectual Property Rights) are invoked; [..]

(k) pirated copyright goods means any goods which are copies 
made without the consent of the right holder or person duly 
authorized by the right holder in the country of production and 
which are made directly or indirectly from an article where the 
making of that copy would have constituted an infringement 

28 See e.g. Macworld, IPhone Mini Release Date, Rumours and Leaked Images 
(MACWORLD, 2012).

of a copyright or a related right under the law of the country in 
which the procedures set forth in Chapter II (Legal Framework for 
Enforcement of Intellectual Property Rights) are invoked;29

Once (or if) entered into force, the provisions of ACTA would thus 
draw a line between legal and illegal behaviour. However, based on this legal 
definition, the third (and arguably also the second) economically fictitious 
scenario mentioned above would lead to the legal conclusion that an item 
produced in the same factory and but having entered the market via diverted 
channels would strictly speaking still not qualify as a good or copy made without 
the authorisation of the right holder. These products would strictly speaking 
be “real fakes” and certainly testify to the claim that – nowadays – many lines 
are getting blurred. Cognitively speaking, this means that both the time span 
and the space between the meaning of two antagonistic concepts, such as a real 
and a fake, is decreasing. Applied to the present discussion, Roberto Saviano, 
discussing the practices of the fashion industry in Southern Italy, reports as 
follows:

The workforce in clan operations is highly skilled, with decades 
of experience under Italy’s most important designers. The same 
hands that once worked under the table for the big labels now 
work for the clans. Not only is the workmanship perfect, but 
the materials are exactly the same, either bought directly on the 
Chinese market or sent by the designer labels to the underground 
factories participating in the auctions. Which means that the 
clothes made by the clans aren’t the typical counterfeit goods, 
cheap imitations, or copies passed off as the real thing, but rather a 
sort of true fake. All that’s missing is the final step: the brand name, 
the official authorization of the motherhouse. But the clans usurp 
that authorization without bothering to ask anybody’s permission. 
Besides, what clients anywhere in the world are really interested in 
is quality and design. And the clans provide just that – brand as well 
as quality – so there really is no difference (SAVIANO, 2007, p. 39).

A report similar to the one from Italy comes from a journalistic 
investigation into the global informal economy by Robert Neuwirth, which also 
reports the blurring of legal and illegal or formal and informal business practices 
and notably states with regard to the retail system as follows (NEUWIRTH, 2012, 
p. 12; JÜTTING; LAIGLESIA, 2009, p. 12):

“Most legitimate stores sell fakes. Otherwise they would make no 
money.” Puma, Feiyang said, was the most commonly pirated brand 
of clothing in China, and many of the highest quality fakes—“triple 
A,” he called them- were so good that even the people who designed 
them probably couldn’t tell the difference. Indeed, he noted, 
they’re often produced by the same factories that have contracts 
with the brands: they produce genuine items on the day shift, and 
counterfeits in nights and weekends (NEUWIRTH, 2012, p. 93).

29 See Art. 5 lit. d) and k), Section 2 “General Definitions”, Anti-Counterfeiting Trade 
Agreement (ACTA, 2011); see also Article 2 (1) lit. (a) and (b) of the Council Regulation 
(EC) No 1383/2003 of 22 July 2003 concerning customs action against goods suspected of 
infringing certain intellectual property rights and the measures to be taken against goods 
found to have infringed such rights, (2003) O.J. L 196/7 (2 August 2003).
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Another observation, which questions the dichotomy of “real” and “fake” 
(but alas not that of the developed/developing country) reads as follows:

The perception that there is a simple dichotomy (authentic brand 
vs. obvious fake) is questionable in today’s global economy. The 
outsourcing of production to developing economies has provided 
these countries an access to improved manufacturing processes 
and access (and familiarity) to the Western brands themselves 
(GENTRY et al, 2001, p. 258).

As yet another account for the same economic fiction, a report by “The 
New York Times” about raids in workshops in the Italian fashion centres of 
Milan, Florence and Tuscany, where thousands of bags with brand names were 
confiscated, reads as follows:

The bags were not cheap rip-offs. Many were indistinguishable 
from the genuine article. And for good reason: The same craftsmen 
who lovingly stitched together the originals for the luxury market 
were in many cases churning out bootleg copies on the side for the 
black market (TAGLIABUE, 1997, p. D1).

Yet another news report, fittingly entitled “Retail Fact, Retail Fiction”, tells 
the story of shop owner selling high-priced luxury goods in Los Angeles and San 
Francisco, particularly to Japanese tourists (ADELSON, 1995, p. 31). The shop 
owner contended that the luxury goods he sold in his stores “were identical 
to the real thing in every way except documentation – a technicality” in his 
view. This was because he asserted he had obtained the merchandise from the 
same company in Florence (Italy) where the plaintiff, suing the show owner for 
trademark infringement, had obtained his items. Instead, the plaintiffs argued 
that the shop owner had obtained the items from a factory in Naples, with which 
the plaintiffs had no business relationship. Unfortunately, there is no answer to 
the question of which version is accurate and where the goods ultimately came 
from as “the case was settled with no admission of wrongdoing” (ADELSON, 
1995, p. 31).

A similar problem of not being able to determine the exact origin and 
thus also the precise nature of products as genuine or fake, seems to exist in 
other industries, such as the production of music recordings, where it has been 
stated as follows:

Illegal factories are not the only source of pirated works since 
legitimate production facilities sometimes sell unauthorized 
recordings “on the side” (CONGO, 1999, p. 386; RAWSTHORN, 1997, 
p. 6).

Finally, our last example is again from the fashion industry, where a South 
African fashion designer – in quite a “creative effort” – deliberately “faked” its 
own t-shirt brand called “Love Jozi” in a marketing exercise aimed at increasing 
the brand’s exclusive appeal.30 The exercise lasted for two years before being 
revealed and the revelation brought the following details to the fore:

In a nutshell, we faked ourselves. We created a fake cheaper brand 

30 See Love Jozi Homepage (LOVE JOZI, 2015), containing a link to the YouTube vídeo 
“LuvIsLove” (LOVE JOZI, 2009).

called ‘Luv Jozi’ on nasty t-shirts to make people think someone was 
copying Love Jozi with cheap Chinese imports. There was a fake 
misspelled logo, a fake website [with photography that seemed 
to be in China but really shot in Cyrildene] and a fake facebook 
group and they were selling at robots and flea markets and city 
vendors as well as Chinese owned clothing shops downtown 
(BIZZCOMMUNITY, 2008).

Most importantly, however, the designers’ empirical experiment 
confirmed the following conclusion about counterfeits and fakes, namely that 
“even when counterfeiters don’t ‘play fair,’ you can still sell looooooots of 
t-shirts” (MISNICK, 2009).

These examples illustrate, first and foremost, the enormous factual as 
well as legal difficulties in determining the difference between real and genuine 
products and possible fake copies of them. With regard to the factual difficulties, 
it is common for customs officials to be unable, even with the assistance of 
industry representatives, to determine the exact origin or real as opposed to 
fake nature of confiscated goods. These problems also illustrate the inadequacy 
of the laws and regulations addressing the issue in terms of taking into account 
the wide array of economic factors that characterise these industries. Translated 
into legal terms, this means that the legal framework is too fragmented as trade 
rules, IP rules, competition and tax rules – where they exist – are too often applied 
in isolation and without due consideration for each other. This ultimately leads 
to another group of possible accomplices, which must be included, namely the 
lawyers or, more broadly, the legal community. In a more narrow approach, it 
has also been shown that lawyers may take advantage of the inadequate global 
patchwork of laws and territorial mess in the form of speculative invoicing, that 
is to say through monetising piracy based on a so-called “entrepreneurial anti-
piracy business model”. This model involves “suing thousands of alleged pirates 
simultaneously with a view of extracting settlements” (LOBATO; THOMAS, 2012, 
p. 618). Framed more broadly, the responsibility of the legal community lies in 
the support for the current fragmented legislative condition, both within the 
realm of intellectual property laws and in their relation to other legal rules 
based on a variety of spill-overs (BARNES, 2007, p. 1-44). This phenomenon is 
directly linked to governments refusing to address global issues through the 
adequate tools of international cooperation. By the same token, international 
organisations, however, continue their autistic practice of a strict division of 
competences to the detriment of greater coherence in law and policy making.

In sum, these problems – it is advocated here – originate from the cognitive 
level, where a strong bias for a dualistic conception of the mind prevails and 
which ultimately prevents a more holistic approach from crystallising and 
taking effect. Ironically, even calls for a more holistic approach then seem to 
disregard the necessary emphasis on a simultaneous consideration (as advocated 
by Gestalt theorists) of the Gestalt (shape) as a whole and its constituent parts 
(SMITH, 1988). This also includes the inability to account for the perceptual 
acceleration of change as it was symbolically introduced by the invention of 
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the cinematograph. Such simultaneous consideration of the constituent parts 
individually and the shape they form collectively, however, is required in light 
of the complexities and dynamics that characterise the creative industries and 
their practices and which, in sum, constitute the emerging creative economy. 
For this reason, and to bring together legal facts and fiction with their economic 
counterparts, we now briefly turn to some of the central elements that mark the 
creative economy.

5 THE DYNAMICS OF THE CREATIVE ECONOMY REVISITED
The invention of print, however, made it easier to manipulate public 
opinion, and the film and the radio carried the process further. With 
the development of television, and the technical advance which 
made it possible to receive and transmit simultaneously on the same 
instrument, private life came to an end (ORWELL, 2000, p. 185).

The previous discussion of facts or fictions in the context of trade in 
creative products have demonstrated the increasing tendency of various lines 
of distinction to get blurred or at least to be shifting rapidly in accordance with 
the acceleration of perception outlined before. This tendency was exemplified 
in connection with the likelihood of the existence of so-called “real” (or genuine) 
and “fake” (or copied) products. Among the open questions remained the 
question of whether the many products circulating the globe and crossing 
national customs borders are in fact or in fiction “real”, “fake”, or “real fakes”? 
To provide a definite answer to this question may be a mission that is altogether 
impossible, or must be established on a case-by-case basis. Even the law seems 
sometimes to content itself by merely relying on a legal fiction and – as a relevant 
EU regulation stipulates – “without there being any need to determine whether 
an intellectual property right has been infringed under national law”.31 Such 
legal fiction (also in the context of imposing a penalty), without an inquiry into 
the basic fact prior to the imposition of penalties, should in my view raise more 
opposition and stronger criticism by courts and scholars based on the standards 
required by the rule of law.32

At this point, however, we may attempt to bring facts and fictions closer 
by referring to some existing cases that help to enhance our understanding of 
the dynamics and practices of the creative industries in an emerging global 
creative economy. To illustrate the emerging contours of a creative economy, we 
may ask what Edward Munch’s Scream, Apple, IKEA, and Zara have in common? 
A first answer may well be that all of them have mastered the ability to generate 
a lot of money. Edward Munch’s painting was recently (and unfortunately long 

31 See Article 11 (1) Council Regulation (EC) No 1383/2003 of 22 July 2003 concerning 
customs action against goods suspected of infringing certain intellectual property rights 
and the measures to be taken against goods found to have infringed such rights, (2003) O.J. 
L 196/7 (2 August 2003).
32 See e.g. ECJ Case C-93/08, Schenker SIA v Valsts ieņēmumu dienests [2009] E.C.R. 
I-00903. But see Helena Reimers, Regulation 1383/2003 and the effects of Border Detention 
on Intellectual Property Rights (REIMERS, 2005) p. 23, 28 and 37. 

after his death in 1944) the subject of a record sum gained in an auction (VOGEL, 
2012, p. A27). Apple has been recently valued as the most valuable company in 
the world (BBC NEWS, 2012). As for IKEA and Zara, their respective founders, 
Ingvar Kamprad and Amancio Ortega, are now the two richest men in Europe, 
with the latter having earned also the most money worldwide in 2012 (MILLER; 
NEWCOMB, 2013). Both have revolutionised their respective industries, the one 
of furniture and the other of textiles, by introducing simple innovations to the 
mode of production, distribution and consumption of their respective economic 
offerings. These examples also have in common that their later financial success 
was based on novel ideas in relation to new technologies and their mutual 
implications for law in general and intellectual property laws in particular. 
This complex entwining of ideas, technologies, laws and the economy also helps 
to explain the recent drastic changes in the organisation of the economy. This 
linkage has been aptly described for copyright as follows:

One of the most interesting and, at the same time, one of the most 
challenging things about copyright law is that it is constantly subject 
to change. While this is the product of a number of factors including 
shifts in fashion, cultural change, economic fluctuations, war and 
colonial expansion, one of the key reasons why copyright law has 
continually been confronted by the challenge of the new is because 
it is, and has always been, a creature of technology (SHERMAN; 
WISEMAN, 2012).

In short, these various business models and transactions show an 
important shift in the understanding of the economy and the ways we value its 
offerings. As a link between law, technology and economics, the value generated 
by the various expressions of an idea solely depend on the law granting an 
exclusive right in the monetary exploitation of the fruits created based on 
intellectual efforts or mental labour. However, intellectual property laws are 
not the only relevant base of regulation. They are embedded in a wider array 
of norms with relevance for the regulation of the creative industries, such as 
notably international trade norms, competition rules, fiscal regulations and 
other public regulations, such as consumer protection laws.

The often complex entwinement and yet prevailing inadequacy of these 
laws and regulations, particularly in a globalising market, can be seen from 
the questions raised and cases decided in the context of these novel industries. 
For instance, the invention of the motion picture triggered many questions of 
an economic and legal kind, but also related issues. It notably brought to the 
fore various competitive and anti-competitive practices, such as zoning, block 
booking and blind booking, runs and clearances, lump sum payments, price 
fixing and predatory pricing, “tying-in arrangements”, the use of “prototypes”, 
the institution of payola and many more (FOX, 1992, p. 505-536).33 As another 
example, the case of the DVD (and BlueRay) regional coding system has already 
been mentioned (YU, 2012; NEUWIRTH, 2009).

33 United States v. Paramount Pictures, Inc. et al., (Supreme Court of the United States, 
1948), 334 U.S. 131.
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A similar example exists with regard to the organisation of the textile 
industry, where anti-competitive practices were used to supplement or fill the 
legal void caused by insufficient degrees of IP protection for designs.34 In a long 
tradition of fashion design disputes,35 two recent cases of the fashion world 
have reversed the dominant claim of MNCs or big luxury companies that they 
are always victims of piracy. In one case the French fashion house Chanel was 
ordered by a French court to pay 200,000 Euros to a small knitwear company and 
one of its former suppliers called “World Tricot” for copying one of its designs 
(KARMALI, 2012).36 At the same time, Calvin Klein was faced with a similar 
problem concerning the copy of the design of yoga pants by a company called 
Lululemon but managed to settle the case outside court and without disclosing 
the details of the settlement (KRASHINSKY, 2012, p. B20).

Yet another category of dubious cases concerns the practices of MNCs 
with regard to different legislative standards in different markets across the 
globe. Such practice recently surfaced based on a fine imposed by the Beijing 
Administration for Industry and Commerce on the sportswear manufacturer 
Nike of 4.87 million yuan (US$780,700) for selling in China a brand of sneakers at 
a higher price but with lower quality features (ZHENG XIN, 2012). Other famous 
brands are reported to follow a similar practice (FU YEMIN, 2012). This has also 
been reported for multinational food companies, which are said to apply double 
standards and refrain from introducing novel foods where labelling legislation 
is in place as opposed to countries where no such legislation exists (GIRARD, 
2012). 

Another important industry for this discussion is the tobacco industry. 
Recent requests for consultations by the Ukraine, Honduras and the Dominican 
Republic with Australia concerning its measures related to the “plain packaging” 
requirements for tobacco products.37 The plain packaging requirements foresee 
that “that tobacco product packages be ‘drab dark brown’ (specified as Pantone 
448C in the Regulations) in a matte finish, with no other colors, logos, or brand 
features visible on the package, other than the brand and variant name in a 
standard form and font below the graphic health warning” and are alleged 
to be inconsistent with a number of Australia’s obligations under the TRIPS 
Agreement, the TBT Agreement, and GATT 1994.38 From a legal perspective, this 

34 Fashion Originators Guild of America v. FTC, (1941) 312 U.S. 457.
35 For various designer lawsuits, see e.g. Designer Lawsuits (ELLE MAGAZINE, 2015).
36 Arrêt de la Cour d’appel de Paris (Pôle 5 – Chambre 2), World Tricot vs Chanel SAS (14 
September 2012), No. 11110263.
37 Australia – Certain Measures Concerning Trademarks, Geographical indications 
and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging 
(Request for Consultations by the Ukraine, Honduras and the Dominican Republic), WT/
DS434/1 (15 March 2012), WT/DS435/1 (10 April 2012) and WT/DS441/1 (23 July 2012); see 
also Tania S. Voon, Acquisition of Intellectual Property Rights: Australia’s Plain Tobacco 
Packaging Dispute (VOON, 2013).
38 See Australia – Certain Measures Concerning Trademarks, Geographical indications 
and Other Plain Packaging Requirements Applicable to Tobacco Products and Packaging 
(Request for Consultations by the Ukraine), WT/DS434/1 (15 March 2012) at 2.

dispute underlines not only the growing significance of IP rules for international 
trade rules but equally their increasing potential for mutual overlap or conflict.

In a different context, however, the tobacco industry was apparently 
caught with its hand in the cookie jar, as previously some multinational cigarette 
companies have been accused of conspiring in the smuggling of contraband 
cigarettes. In this regard several cases were brought before a New York District 
Court by the (then) European Community.39 Even though the cases were 
dismissed before the US court, as was a counterclaim by the affected tobacco 
companies before the European Court of Justice,40 the disputes were settled 
again outside the courts. In one such agreement, namely the Anti-Contraband 
and Anti Counterfeit Agreement concluded in 2004 between the (then) European 
Community (EC) and Philip Morris International (PMI), the former agreed to 
drop all litigation against the promise of the latter to provide “all reasonable 
assistance, both direct and indirect,” and to make supplemental monetary 
payments to the former for their lost taxes and duties and other costs.41 These 
supplemental payments to be made over a time period of twelve years, were 
reported to amount to approximately 1 billion US dollars.42 It is also noteworthy 
for the present debate about real fakes that according to the agreement it 
may be relevant to determine the difference of seized goods as being either 
“counterfeit” or “contraband” cigarettes.43 Another similar agreement to 
combat contraband and counterfeit cigarettes was concluded by the EC with 
Japan Tobacco International (JTI) and which foresaw substantial payments by 
JTI totalling US$ 400 million over a period of fifteen years.44

It is left to the reader here to determine whether the settlement sums 
reflect the likelihood of the affected companies’ involvement in counterfeiting or 
contraband of cigarettes but it is with regard to their role in trade in counterfeit 
and/or contraband cigarettes as well as their relation to governments, the 
following conflict of interests was stated:

Tobacco companies are able to play a crucial role in assisting 
authorities in combating the illicit trade of tobacco, whether it may 
be in the form of contributing resources or providing technical 
assistance. However, at times, tobacco companies may choose 
instead to participate in illicit trade. Thus, aiding the government 

39 The European Community v RJR Nabisco, Inc et al., 2001 U.S. Dist. LEXIS 11944.
40 See ECJ Case C-131/03, R.J. Reynolds Tobacco Holdings, Inc. and Others v Commission 
of the European Communities [2006] ECR I-07795.
41 See the Anti-Contraband and Anti Counterfeit Agreement (9 July 2004); see the 
European Anti-fraud Office (OLAF, 2004). 
42 See EU Press Release, “Payments by Philip Morris International, Inc. under the Anti-
Contraband and Anti-Counterfeit Agreement: the European community and 10 Member 
States agree the distribution of approximately 1 billion USD” (EUROPEAN COMMISSION, 
2006).
43  Cf. Article 4, Section 4.01 lit. j) of the Anti-Contraband and Anti Counterfeit Agreement, 
supra note 41.
44  EU Press Release, “European Commission and JT International (Japan Tobacco) 
sign 15-year Agreement to combat contraband and counterfeit cigarettes”, IP/07/1927 (14 
December 2007).
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sometimes conflict with their own interests. […] However, there 
are also potential conflicts of interests arising from TCs’ assisting 
government authorities in enforcing the laws. As mentioned above, 
there were incidences where TCs directly or indirectly participate 
or engage in illicit trade activities. Since the illegally imported 
genuine products could benefit the manufacturing TCs in many 
ways, for instance, by enlarging the market share of the brands of 
the relevant TCs and by penetrating the market, they might not be 
interested in helping to fight against illicit trade of genuine tobacco 
(LO, 2008, p. 535, 549).

In essence, the conflict of interests of MNCs may derive from the 
practice of governments to impose high taxes on the sale of cigarettes, which 
has negative effects on the sales volume of their products (and increases the 
potential benefits deriving from contraband and counterfeit products). It also 
casts light on a potential conflict of interests for governments and their at times 
seemingly hypocritical policy justifications, which try to contain the sale and 
consumption of tobacco products through the imposition of ever higher taxes 
while at the same time relying heavily on the revenues generated therefrom and 
also subsidising the farming of tobacco plants. Ultimately, it also displays the 
involvement of the consumer who may try to avoid paying such high prices by 
buying either knowingly or not, contraband or counterfeit products. At the same 
time, consumers not only choose their governments but also shape the changing 
habits and tastes and hereby affect the supply and demand of said products 
produced by MNCs. In this regard too, there exists a paradox, based on which it is 
unclear whether a consumer solely demands a product because it is supplied or 
whether a producer supplies it simply because a consumer demands it (FISHER, 
2007). In the end, the mutual connections may contribute to the formation of 
a vicious or virtual circle, of which both circles reinforce their tendencies and 
show no signs of aspiring to reach a balance. These qualities intrinsic to vicious 
or virtuous circles largely characterise the current state of affairs of the debate 
about trade in pirated and counterfeit products and the adequate regulatory 
responses to tackle the problem. The search for such adequate regulatory 
responses is hindered by the paradox of the legal fragmentation on the one 
hand against the backdrop of their increasing mutual relevance in view of the 
underlying industries’ economic convergence on the other. In the global context, 
this applies, most of all, to the wider regulatory fields of international trade law, 
intellectual property law and competition law. At present, these three areas can 
be described by reference to the three so-called “Borromean circles”, derived 
from the crest of a Tuscan family. None of the three rings touches the other two 
yet they are inseparably linked in such a way that removing one leads to the other 
two falling apart (BELTRAMI; RAMPICHINI, 1998, p. 53). Such is the problem of 
the law in devising an adequate framework for the complexities encountered 
in the context of an emerging global creative economy within an obsolete 
international legal framework where fragmentation widely prevails. This poses 
a particular problem when contrasted with the defining characteristics of the 
creative economy’s thriving industries, i.e. the creative industries, the defining 

practices of which already spill over to all other industries. In brief, the defining 
characteristic of the creative industries can be summarised as combining 
various practices aimed at minimising risks with those aimed at maximising of 
profits based on global expansion and price discrimination. Given the relatively 
rigid and static framework established by the law and the rather fluid and 
dynamic nature of the economy, a clash is inevitable. For this reason, a lot of 
work is required to bring not only the two areas of law and the economy into 
a better equilibrium but also the role of intellectual property in the context of 
trade norms as well as competition rules.

6 CONCLUSION
Much may be alleged in favour of rules, as much may be likewise 
advanced in favour of the laws of society: an artist formed upon 
them will never produce anything absolutely bad or disgusting; as 
a man who observes the laws, and obeys decorum, can never be an 
absolutely intolerable neighbour, nor a decided villain: but yet, say 
what you will of rules, they destroy the genuine feeling of nature, as 
well as its true expression (GOETHE, 1854, p. 255).

A closer look at the practices of the creative industries in the emerging 
creative economy suggests that the way in which the present debate about 
the problem of trade in pirated and counterfeit products is framed appears 
to be inadequate in several ways. As a first reason it was found that the focus 
of the debate is too narrow with regard to the debate’s main focus on the 
complicity of consumers and governments and the general neglect of the actual 
role of producers or MNCs in this context. This problem is fostered not only 
by inadequate conceptual approaches but also by dubious statistical methods 
applied in the process of the evaluation of the financial and other harms caused by 
trade in counterfeit or pirated products. The inadequacy of the debate is further 
aggravated by the horizontal and vertical fragmentation of the relevant legal 
categories included in international economic law, such as notably international 
trade law, intellectual property law and competition rules. At an even smaller 
scale, each of the mentioned legal categories is further fragmented in itself, 
such as international trade law in goods and services as well as intellectual 
property law in copyright, trademarks, and patents, or competition rules in 
subsidies, merger and acquisitions, and various anti-competitive practices. At a 
larger scale, similar levels of fragmentation are encountered between trade and 
culture, or between law and economics, which equally contribute to the present 
inadequacy and frequent failures of the system to prevent undesirable outcomes 
and to generate desirable ones. In all cases of these inadequacies, their causes 
can be traced back to the cognitive level and the mind’s dominant dualistic 
conception, as is, paradoxically, also visible in the dispute about the empirical or 
innate origin of such binary thinking. Such binary thinking, which relies heavily 
on the mutually exclusive nature of antagonistic concepts, however, has come 
under pressure from the more frequent emergence of oxymora or paradoxes of 
different kinds. 
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The significant role of “essentially oxymoronic concepts” was exemplified 
by the category of “real fakes” against the backdrop of an emerging “creative 
economy”. In this regard, the same category was used to contrast various 
legal “facts” as applied to the debate about infringements of IPRs in the form 
of counterfeiting and piracy with possible economic “fictions” of various licit 
competitive and illicit anti-competitive practices being applied in the realm of 
the creative industries. Metaphorically borrowing from the cinematograph as 
an indicator for an acceleration of the perception of change, the inquiry into the 
existence of “real fakes” intended to show first how they may – by conceptually 
blurring the previously well established lines of distinction – be capable of 
challenging the legal universe’s underlying dualistic conception of right and 
wrong, of lawful and unlawful, and of valid and void or likewise of real and 
fake. Second, it aimed at outlining the cognitive value of essentially oxymoronic 
concepts by connecting apparently antagonistic concepts, like facts and fictions, 
so as to pave the way for a more dynamic, open and “creative” mode of thinking 
deemed necessary both to enhance the coherence and to preserve the integrity 
of law. In this regard, the real fakes were used to show that subsequent changes 
render a fact to be false and fictions to become true. Generally, the figures of 
speech of oxymora and paradoxes occur more frequently when the dominant 
thinking method is too narrow or in other ways inadequate. 

One important inadequacy lies in observed opposite trends of law to 
fragment and the economy to converge. In this regard, both areas need to combine 
their efforts to join forces in order to provide a more adequate understanding of 
the complex processes governing the world of today. Considering that dancing 
with the devil changes not the devil but the dancer, efforts need to be stepped up 
to address the problems at the origin of their cause. In this regard, the equally 
oxymoronic concept of the creative economy promises to offer not only a better 
understanding of the existing complex processes but also to open the door to 
a new conceptual world. In other words, the notion of the creative economy, 
when interpreted as an oxymoron is capable of providing a more adequate 
conceptual framework in order to deal with the underlying dynamism and 
complexity found in the debate about infringements of IPRs. It is also believed 
to make available the necessary conceptual tool to enhance the role of law in 
the creation and governance of the future global economy. For these reasons, it 
is important to remember that one of the powers inherent in law is not only to 
subsume facts under the laws by virtue of the syllogism but – due to its normative 
power – eventually to turn fiction into fact.
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INTELLECTUAL PROPERTY RIGHTS AND THE 
ESTABLISHMENT OF ACCESS AND BENEFIT 

SHARING (ABS) SYSTEM FOR HUMAN GENETIC 
RESOURCES (HGRS)

Jiangfan WANG1

1 INTRODUCTION
The world has been and is rapidly changing based on the innovation 

and invention of various high-end dynamic technologies. Biotechnology, as one 
of these technologies, is “behind the erstwhile unimaginable breakthroughs” 
(GOLD; KNOPPERS, 2009, p. 1). Indeed, after the Human Genome Project (HGP) 
was completed in 2003 (WADE, 2003), it “has been an important milestone in 
understanding the interindividual differences in response to therapy” (NAIR, 
2010, p. 146). By using the knowledge of human genetics and biotechnologies, 
we can provide other medical care options for people, such as “genetic tests” 
or “personalized medicine”.2 In fact, genetics, as a life science, “is impacting 
many areas of our lives, from health care choice, to what we eat and wear, to 
unraveling our pasts and guiding our futures” (LEWIS, 2012).

It can be said that genetics has been providing great benefits to humankind, 
for instance, in increasing life expectancy and also improving the quality of life 
through scientific and technological development, particular biotechnologies. 
However, the development of human genetics and biotechnologies also gave 
rise to numerous legal, ethical or social concerns. Several horrible human 
experimentations can be found in the history of human genetics, such as the 
Tuskegee experiments and Nazi human experiments (LOUE, 2000). As a result, 
the Nuremberg Code and several other codes of ethics have subsequently been 
formulated and “can be interpreted as establishing a basis for underpinning the 
principles of free and informed consent and avoiding harms and exploitation 
in scientific experiments involving human participants” (DHAI, 2014, p. 179). 
The ethical issues arose in the wake of the use of HGRs or human biological 
materials in research including notably different ways of how these materials or 
resources are “obtained, transformed, and possibly commercialized” (UNITED 
STATES, 1987). Among those, it is important to obtain a genuine consent from 
providers or research participants before the experiments are being carried 
out. It is also obvious today that human genetic information has already been 
commercialized and is essential for providing the necessary resources for any 

1 Faculty of Law, University of Macau, Macau, China. E-mail: <isabellejfwang@gmail.
com>, <yb47220@umac.mo>.
2 Personalized Medicine evolved from the genomics era and allows disease prediction 
based on genetic mutation, and development of individualized health care, both 
preventive and responsive, as a consequence of a patient’s own genetic features. See Smith 
and Pascale (2012, p. 119).
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biotechnological research. Thus, the needs to protect HGRs are pressing. 
There are also numerous ethical concerns in the IPRs regime. From the 

outset, biotechnology firms have viewed IPRs protection as an essential tool to 
develop their business model (RAI, 2011). Among them, currently biotechnology 
firms use patents to protect a wide range of their inventions (RAI, 2011). Yet, 
it remains a controversial issue whether human subjects or human genes are 
patentable. “In a precedent-setting case in California, an Alaskan businessman 
named John Moore found his own body parts had been patented, without 
his knowledge, by the U.C.L.A and licensed to the Sandoz Pharmaceutical 
Corporation” (UNITED STATES, 1990). In 1990, “the California Supreme Court 
ruled against Moore, holding that he had no property right over his body tissues” 
(RIFKIN, 1998, p. 16). This ruling invites the question that if a person is not the 
property right holder of her/his own body tissues, then who is he? Alternatively, 
framed differently, it may be asked how it is possible that others can make profits 
from someone’s body or parts thereof without the person’s prior consent? Most 
of all, it also gives rise to the principal question of whether it should be legally 
possible to share the benefits that researchers received following the grant of 
one or more patents on the basis of other person’ body parts or HGRs? Those 
problems and worries are real and legitimate. Even considering both the merits 
and risks, leaving those issues without subject to regulations is definitely not a 
wise choice in a long-term perspective (SANDEL, 2007). To briefly summarize, 
there is no doubt that the relationship between biotechnologies, ethics and IPRs 
will continue to be controversial which is why, as it was warned, “we should be 
careful” in dealing with it (GOLD; KNOPPERS, 2009, p. 38).

This paper focuses on the protection of HGRs in the ABS system and 
its related IPRs issues. In fact, not only human genetic information are 
necessary to scientific research, but the material itself also important, because 
without providers give consent to access their HGRs, there will be no genetic 
information available at all. In this regard, one important technical challenge 
is how to give HGRs, including its information, a better protection. In light of 
the sensitive ethical issues involved, the process of obtaining access to HGRs 
from providers raises many more questions than those met in the case of other 
biological resources, especially in the context of the ABS system. Questions of 
this sort include whether HGRs providers can claim and receive benefits from 
its users? In the case of a negative answer, it remains to be asked why they 
cannot get benefits if providers of other biological resources can? In the case 
of an affirmative answer, it still needs to be determined what kinds of benefits 
they can get? For now, in the present international order, there exist no relevant 
international conventions or treaties that govern specifically the access to HGRs 
and benefit sharing system (PHILLIPS; ONWUEKWE, 2007). In the meantime, 
with the development of IPRs and biotechnology, more and more cases of 
biopiracy happened in the context of HGRs. Therefore, an urgent need for a 
specific ABS system for HGRs is there in the international legal order (PHILLIPS; 
ONWUEKWE, 2007).

To this end, the paper’s overall attempt is to improve the protection of 
HGRs at the international community. It firstly introduces an overview of HGRs. 
The overview includes the definition of HGRs, values of HGRs and characteristics 
of HGRs. Secondly, it introduced legal challenges met in the context of the 
protection of HGRs. Thirdly, it will discuss the overview of ABS system for non-
HGRs under the framework of the CBD. Fourthly, it will analyze justifications 
for the establishment of this ABS mechanism for protection of HGRs. The final 
section of this paper concludes by critically analyzing the roles of IPRs relevant 
for the access to HGRs and benefit sharing system.

2 GENERAL OVERVIEW OF HUMAN GENETIC RESOURCES 
(HGRS)

2.1 Definition of HGRs
In general, the change in science is fasting, leaving the development of 

international rules lagging behind. Until the present day, there is no authentic 
legal definition of HGRs available at the international community. But there are 
several relevant terms that are well recognized by the international communities 
and have been used as relevant terms of HGRs, such as GRs, plant genetic 
resources, human biological materials, human tissues, human genomic data to 
mention but a few. For example, in Article 2 of the United Nations Educational, 
Scientific and Culture Organisation (UNESCO)’s International Declaration on 
Human Genetic Data, which states as follows:

(iv) Biological samples: Any sample of biological material (for 
example blood, skin and bone cells or blood plasma) in which 
nucleic acids are present and which contains the characteristic 
genetic make-up of an individual (UNESCO, 2003);

Another example also can be found in the United Nations of America, the 
U. S. National Bioethics Advisory Commission enacted instruments to regulate 
research involving human biological materials. In these instruments, the 
definition of human biological materials reads as follows:

[T]he term “human biological materials” is defined to encompass 
the full range of specimens, from subcellular structures such as 
DNA, to cells, tissues (e.g., blood, bone, muscle, connective tissue, 
and skin), organs (e.g., liver, bladder, heart, kidney, and placenta), 
gametes (i.e., sperm and ova), embryos, fetal tissues, and waste (e.g., 
hair, nail clippings, urine, feces, and sweat, which often contains 
shed skin cells) (UNITED STATES, 1999).

It also noted that HGRs do not only include material itself, but also include 
genetic information it contains, and “[i]n contrast to other biological resources, 
commercial use [of HGRs] does not focus upon the material itself but rather 
upon the genetic information it contains” (LUCCHI, 2013, p. 254). As a matter of 
fact, it is true that genetic information may have more commercial values than 
materials, but materials are also important since there will be no information 
available if no material exist. Apparently, materials are easier to control whereas 
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information is easier to get lost. Thus, an important technical challenge is how to 
give HGRs, including its information, a better protection. However before that, 
there are a strong needs to try to harmonize the different definitions and set up 
new legal instruments governing the issue of HGRs at international level. 

2.2 The Characteristics and Values of HGRs
HGRs constitute very special resources due to three major features, 

which are the following: first and foremost, HGRs have a close relationship with 
human bodies. Thus, HGRs are both linked with personal rights and property 
rights (UNITED STATES, 1987, 69). It was argued that the materials itself be less 
commercial use than genetic information, but the truth is that human genetic 
information will not exist if no one collected materials from people. In other 
words, the original genetic information will be collected through the user’s 
access to providers’ human genetic materials. After that, research institutes and 
pharmaceutical companies can analyze genetic information to decode diseases, 
product medicine and improve the quality of human life. In light of that situation, 
the use of HGRs for therapy, research, and profit raises important legal, ethical 
and economic issues. These issues include, for instance, the need to obtain 
the Prior Informed Consent (PIC) from providers, the protection of providers’ 
human right (BEYLEVERD; BROWNSWORD, 1998, p. 661) (including human 
dignity (COOK-DEEGAN, 1996), right to privacy, protection from discrimination) 
and other issues related to justice and fairness. 

Secondly, a multiple ownership of HGRs may also occur. Cases of a 
multiple ownership on HGRs can be found in the 1997 Universal Declaration 
on the Human Genome and Human rights affirms that the human genome is 
“heritage of humanity.”3 Similarly, the Human Genome Organisation (HUGO) 
Ethical, Legal, and Social Issues Committee also issued the 1995 Statement on the 
Principled Conduct of Genetics Research which contains the “[r]ecognition that 
the human genome is part of the common heritage of humanity” (HUGO, 1996). 
This largely corresponds to the definition provided by the Black’s law dictionary, 
where it is written that the term Common Heritage of Mankind (CHM) means 
that “the parts of the earth and cosmos that can be said to belong to all humanity, 
without regard for geographic location, and that should be protect and 
administered for its benefit.” (BLACK’S LAW DICTIONARY, 2004, p. 293) Since we 
all are human species that shared some same human genome, which are, belong 
to all humanity. As for differences in our genome, multiple owners, which are 
individual, communities and private entities, may claim legal ownership of it. 
At present, the issues of access to HGRs “appear to focus less on the question 
regarding sovereignty or ownership but more on the issue of benefit-sharing 
and the fair and equitable sharing of benefits” between countries (SLABBERT, 
2011, p. 615).

3 Article 1 – The human genome underlines the fundamental unity of all members of 
the human family, as well as the recognition of their inherent dignity and diversity. In a 
symbolic sense, it is the heritage of humanity (UNESCO, 1997, art. 1).

Thirdly, progress in the understanding of human genetics derived from 
HGRs as well as possible usages of HGRs for securing a better life for everyone 
are completely dependent upon or restricted by the development of new 
technologies. In the history of human genetics, Mendel, and other scientists 
found out principles of human genetics just based on the conduct of simple 
experiments because there was little or no support for technologies at that 
time. Through the development of technology, more and faster progress was 
made of which one of the milestones was the HGP. In fact, Polymerase Chain 
Reaction and DNA Sequencing technologies play a significant role in the HGP 
process (OIU, 2009). After the HGP, there were a variety of technologies that 
subsequently emerged (RICHARDS, HAWLEY, 2011). Thus, without the parallel 
developments of new technologies, the HGR or human genetic materials would 
still be unknown which underscores the observation that the analysis of 
genetic information of HGRs heavily relies on the availability and usage of new 
technologies.

In light of their special characteristics, the HGRs (include information) 
have been said be divided into actual values and potential values. Potential 
values are aiming at the future and cannot be easily defined. By contrast, the 
actual values of HGRs have been listed as containing the following aspects: first 
of all, HGRs are resources with economic values that are usually derived from 
their protection under IPRs. For example, the Amgen Inc. “has acquired the rights 
to a group of promising compounds developed by Guilford Pharmaceuticals Inc. 
to treat neuro-degenerative diseases” (GUIDERA, 1997). To this end, the Amgen 
initially have to pay Guilford 35 million for the rights, while following payments 
could grow substantially once the drugs are successfully developed (GUIDERA, 
1997). Secondly, the various values attributed to HGRs may unfold effects on 
different areas. In the field of science, for instance, HGRs have research values, 
which can be used to further the study of human genetics, biology and variations 
(National Bioethics Advisory Commission 1999, 8). In the area of health care, 
HGRs can provide basic materials or useful information for the cure of disease, 
the development and production of new medicines and many more ways to 
improve public health (UNITED STATES, 1999, p. 1). In the field of forensics, HGRs 
can be used to help to discover the identities or consanguinity of individuals that 
are no longer alive (KNOPPERS, SAGINUR, CASH, 2006, p. 352). Lastly, the field 
of sociology, researchers can use HGR information to describe the demographic 
evolution of the human species “as well as the nature of human susceptibility 
and resistance to diseases.” (SHEREMETA; KNOPPERS, 2003, p. 89; CBD, 1995).

3 THE LEGAL CHALLENGES: BIOPIRACY IN HGRS
As mentioned above, HGRs are valuable but complex resources. To 

protect the utilization of HGRs several practices may need to be legally 
constrained, biopiracy is one of the major issues. “Biopiracy is a term which 
was first used in 1993 in a Communiqué by the Rural Advancement Foundation 
International (RAFI), which has since changed its name to the Action Group on 
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Erosion, Technology and Concentration (ETC Group)” (HAMILTON, 2008, p. 22). 
The recent definition of biopiracy provided by the ETC Group is the following:

Biopiracy refers to the appropriation of the knowledge and genetic 
resources of farming and indigenous communities by individuals 
or institutions who seek exclusive monopoly control (patents or 
intellectual property) over these resources and knowledge (ETC 
GROUP, 2009).

In other words, biopiracy means that one party obtains GRs from 
original parties (especially indigenous communities) without notice and/or due 
compensation given to them. Actually, in the beginning biopiracy belonged to 
the scope of bioprospecting (which is legally “search for biological resources 
with actual or potential value for development into potential commercial 
applications” (DE, 2013)) until user parties were granted as IPRs (normally 
patent) derived from the GRs they had obtained. “Once the patent had been 
granted, the local community…has no means or resources to legally challenge 
the situation” (SIMM, 2005, p. 33). In order to protect interests of providing 
countries, which often are HGR-rich but biotechnology-poor countries4, the CBD 
was set out to regulate and to provide protection against the uncontrolled use 
and biopiracy of GRs through, notably, the establishment of a fair and equitable 
ABS system (DAUDA; DIRICKX, 2013, p. 36). In the meantime, the CBD set up the 
so-called “sovereignty principle”5 so that nations are entitled to pursue their 
policies regulating this issue (KLEMM; SHINE, 1993). Thus, most of the nations 
have been considering a tighter regulation of ABS of GR would be essential in 
“preventing the injustice of biopiracy and assuring equity in bioprospecting” 
(NI, 2009, p. 230-231).

The concept of biopiracy is well known in the field of the conservation of 
GRs while there is the possibility for similar situations to happen in the sphere 
of HGRs. For example, a several studies on the genetic make-up of Indian tribes 
were funded by the U.S. National Institutes of Health, the European Commission 
and the Estonian Medical Research Council and published in the European 
Journal of Human Genetics and Current Biology, but the important issues of PIC, 
ownership of the biological material, appropriate Material Transfer Agreement 
and ABS remained unattended to (CHATURVEDI et al., 2013, p. 153-178). Another 
example is the famous U.S. case of Daniel Greenberg et al. v. Miami Children’s 
Hospital Research Institution Inc., et al. (2003) (UNITED STATES, 2003). In this 
case, the individual plaintiffs are parents of children who were afflicted with 
Canavan disease. Back to the time in 1987, doctors could not find a way to both 

4 In the meantime, the widely used developing/ developed country dichotomy needs to 
be reevaluate or even abandon in the near future. Thus, this paper adopted a more neutral 
terms, such as low-to-meddle income countries, genetic resources-rich/poor countries, 
and biotechnology-rich/poor countries. See Neuwirth (2013, p. 127-136).
5 Article 3. Principle State have, in accordance with the Charter of the United Nations 
and the Principles of international law, the sovereign right to exploit their own resources 
pursuant to their own environmental policies, and the responsibility to ensure that 
activities within their jurisdiction or control do not cause damage to the environment of 
other states or of areas beyond the limits of national jurisdiction. See CBD (1993). 

identify the carrier of Canavan disease and identify a fetus whom carrier that 
disease (UNITED STATES, 2003). The Greenberg find Dr. Matalon, and asks 
his involvement in the effort to discover the genes that were responsible for 
Canavan disease (UNITED STATES, 2003). At the beginning of the collaboration, 
“the other individual plaintiffs began supplying Matalon with the same types of 
information and samples beginning in the late 1980s” (UNITED STATES, 2003). 
In 1990, Dr. Matalon became associated with other defendants and continued 
accepted those provided tissue and blood samples even financial support from 
plaintiffs after he leave the University’s assistance job (UNITED STATES, 2003)

The individual Plaintiffs alleged that they provided Dr. Matalon with 
these samples and confidential information so that “Matalon’s research would 
remain in the public domain to promote the discovery of more effective 
prevention techniques and treatments and, eventually, to effectuate a cure for 
Canavan disease” (RAO, 2007, p. 373). In 1993, Dr. Matalon and his team made 
a breakthrough that “successfully isolated the gene responsible for Canavan 
disease” after using those samples, familial pedigree information, contracts and 
financial support that provided by Plaintiffs (UNITED STATES, 2003). Since then, 
the Plaintiffs alleged that they continued to provide Dr. Matalon and his research 
team even more tissues samples on purpose to discover more information about 
that disease (UNITED STATES, 2003).

However, in September 1994, a patent application was submitted for 
the genetic sequence without the knowledge of the plaintiffs. In October 1997, 
this application was granted and “Dr. Matalon was listed as an inventor on the 
gene patent and related applications for the Canavan disease” (UNITED STATES, 
2003). Therefore, the defendants have been granted exclusive rights over “any 
activity related to the Canavan disease gene, including without limitation: 
carrier and prenatal testing, gene therapy and other treatments for Canavan 
disease and research involving the gene and its mutations” (UNITED STATES, 
2003). After the patent was granted, plaintiffs allege that the defendants at no 
time intended to informed them they intended to patent the research outcomes, 
not even “to restrict access to Canavan disease testing” (UNITED STATES, 2003). 
Because of defendants’ action, plaintiffs filed complaints against defendants 
and “asserting the following causes of action: (1) lack of informed consent; (2) 
breach of fiduciary duty; (3) unjust enrichment; (4) fraudulent concealment; (5) 
conversion; and (6) misappropriation of trade secrets” (UNITED STATES, 2003).

In this case, the court decided “the motions to strike were granted as to 
all the claims except unjust enrichment” (UNITED STATES, 2003). Commenting 
on the case, Radhika Rao concluded that Greenberg case goes litter further step 
than Moore case, however, the court held that the isolated gene still a property of 
the scientist who isolated “rather than the persons in whose bodies it remained” 
(RAO, 2007, p. 373).

Therefore, although the patients’ body still contains the same HGRs, 
once the biological materials had been separated from their body, they could 
no longer claim their property rights upon them. Hence, the users of those 
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human biological materials have now become the owners of these HGRs. This 
paradoxical situation seems to be unjust from the perspective of the original 
providers, because the only way they will get treatment and / or cure for 
themselves and their next generations is to donate their HGRs to researchers, 
but they cannot prevent users filing patents derived from them after they 
provided their HGRs to the users, even if their original intention was to make the 
cure available to the public domain, so as to benefits all of the people who suffer 
from the same diseases. Thus, gene patents using the name of the law deprives 
the legitimate interests of providers and their right of precedence (ZHANG, 
2012). This happens even if some users deceived the providers in order to gain 
access to their HGRs, such as through invalid informed consents or false benefit 
sharing promises. Therefore, the need to protect HGRs is pressing. To prevent 
biopiracy, one good way may be found in the practice regarding GRs, which had 
led to the establishment of an ABS for HGRs in the following section. 

4 THE ACCESS TO GRS AND BENEFIT SHARING SYSTEM
The CBD is an international legally binding treaty to promote justice, 

fairness and prevent biopiracy in the conservation of biodiversity through 
its ABS mechanism (SCHROEDER; POGGE, 2009, p. 270). While, the CBD also 
has shortcomings, such as it a lacks clear definition of GR, it lacks targets and 
deadlines (KATE, 2002, p. 2371). Despite those, CBD has still been describing as 
“a landmark in that it is the first global treaty to explicitly take a comprehensive, 
ecosystems-based approach to the protection of biodiversity” (RAUSTIALA; 
VICTOR, 1996, p. 16-45). Moreover, the CBD establishes the legally binding 
Nagoya Protocol as supplementary agreement, which aims to further develop 
ABS framework in CBD (GREIBER et al, 2010). The ABS system can be seen as 
one of the measures that biodiversity-rich countries resisted in the trend of 
the continuous expansion of international IPRs (such as can be seen from the 
adoption of the 1994 Agreement on Trade-Related Aspects of Intellectual Property 
Rights), which was backed primarily by the technology-rich countries (WU; GUO, 
2010). However, it is because of the CBD and the TRIPS are “providing conflicting 
policy prescriptions regarding trade in biodiversity”, the question as to the exact 
nature of the ABS system arises (ZERBE, 2002, p. 294).

According to the introductory explanation provided for the CBD, ABS 
mainly refers to “the way in which genetic resources may be accessed, and 
how the benefits that result from their use are shared between the people or 
countries using the resources (users) and the people or countries that provide 
them (providers)” (CBD, 2010). It seems ABS are normally referred as one 
concept, and there are two separate processes or two stages involved: first, the 
Access process and second, the Benefit-Sharing process. In the stage of the access 
process, one prerequisite is to obtain the PIC, which means the permission given 
by the Competent National Authority (as CNA) of a country to an individual 
or institution who was seeking to obtain access to GRs and in conformity with 
national legal and institutional framework (CBD, 2010). In this regard, each state 

can decide whether they need to get a PIC before access to GRs or enact their 
national requirement for PIC. In the second stage, during the Benefit-Sharing 
process, the Mutually Agreed Terms (MAT) must be concluded between the 
provider and user. This MAT agreement includes any issues in the ABS process 
that both parties have agreed. Benefits sharing is definitely and important term 
in the MAT, and it may appear in the form of monetary benefits, the transfer of 
technology or the enhancement of research skills and similar issues. Therefore, 
the ABS is based on and subject to two agreements, namely the PIC and the MAT 
between two parties (KONGOLO, 2004, p. 191-205).

Normally, there are four entities involved in the ABS process. The basic 
two parties are the users on the one hand and the providers of GRs on the other. 
According to Article 2 of the CBD, the providers of GRs may be or may not be the 
origin country of GRs.6 Moreover, the ABS process follows the legal instruments 
in force in the territory of the provider country based on the principle of state 
sovereignty. The domestic laws of the provider country may entitle other entities 
involved, such as indigenous and local communities (ILCs) because most of the 
Access to GRs is based on the traditional knowledge held by ILCs. Thus, the PIC 
and MAT agreement will pursue justice and prevent bio-piracy from happening 
based on the requirement of the need to obtain the prior permission from the 
ILCs and to agree on the benefits distributed to them. Regarding the users of GRs, 
the system providers that they are responsible for sharing the benefits derived 
from GRs with the providers. The users of GRs constitute a diverse group and 
can include distinct entities such as “botanical gardens, industry researchers 
such as pharmaceutical, agriculture and cosmetic industries, collectors and 
research institutes” to mention but a few (CBD, 2010). Generally speaking, users 
(most prominently transnational agricultural and pharmaceutical corporations) 
are those who represent private commercial enterprises, and providers (most 
of them are low-to-middle income countries (LMICs)) are usually indigenous 
and local communities located in the source countries (AYESTARÁN; MITCHAM, 
2005, p. 189).

The remaining two entities involved in the ABS process are National 
Focal Points (NFP) and the CNA. The CNA are usually administrative bodies, 
which designated by governments, and responsible for granting access or 
issuing written evidence that requirements have been met and representing 
providers on a local or national level (CBD, 2014). States shall issue national 
implementation measures to guide how CNA work in a country (CBD, 2010). In 
order to facilitate access, the users need a clear and transparent process that 
details the contract entity, requirements and processes. NFPs are also designated 
by governments, and are responsible for providing information to users, 
including information on procedures for obtaining PIC and MATs (including 
benefit-sharing); information on CNAs, relevant ILCs and relevant stakeholders; 

6 “Country providing genetic resources” means the country supplying genetic resources 
collected from in-situ sources, including populations of both wild and domesticated 
species, or taken from ex-situ sources, which may or may not have originated in that 
country. See CBD (1993).
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and also information on procedures for obtaining PIC or approval and 
involvement of ILCs when establishing MATs if possible (CBD, 2014). Therefore, 
in sum the entities involved in the ABS on the side of providers of GRs (ILCs may 
be included) are users of GRs, NFPs and CNAs. The process of the ABS can be 
summarized as, first, by using the information provide from the NFPs, requiring 
users to get PIC from the CNAs (or ILCs if any), then after having received the 
PIC, users need to negotiate with providers towards the conclusion of the MAT, 
which includes the relevant terms of benefit-sharing. Alternatively, else, users 
need to conclude the MAT and PIC from providers first to get PIC from provider 
country’s CNAs. The details follow the national laws in force within the provider 
country. The final step is users must in line with the PIC and MAT agreements, 
which including benefit-sharing arrangement, to conclude activities within its 
territory. 

The purpose of the ABS system particularly from the perspective of the 
conservation of biodiversity is reducing biopiracy of GRs, but not only that. 
Given that the PIC mechanism may provide monetary and non-monetary 
benefits for ILCs, local governments, and providers. More importantly, after ILCs 
and government received those kinds of benefits, they also could put it return 
into conservation and the sustainable used of GRs. Those benefits may stimulate 
economic development in provider countries; the same will also contribute 
to poverty alleviation and help to improve the quality of life of people in ILCs 
(WEKUNDAH, 2012, p. 3). Furthermore, the system of benefits sharing was also 
mentioned as an important factor contributing to global justice (CHENNELLS, 
2010, p. 3). To this end, the ABS system is helpful in increasing the knowledge 
about the value of natural resources, in creating incentives for conserving 
biological diversity, in providing conditions for research and development 
on GRs as well as the conservation and sustainable use of biodiversity, and in 
helping to respect, preserve and maintain traditional knowledge associated 
with GRs.7 

5 JUSTIFICATIONS FOR THE ESTABLISHMENT OF ABS FOR 
HGRS

Principally, GRs can be divided into the HGRs sector and the non-HGRs 
sector. The CBD is designed for protecting non-HGRs through ABS system, 
while HGR is the same critical but more complexity resources than non-HGRs. 
However, no exist ABS legal framework governed HGR. Therefore, it is important 
to assess and analyse whether HGRs need an ABS system.

From one hand, one of the main arguments against benefit sharing from 
human tissues (such as blood, organs) is based on the idea of altruism, which 
mean only the idea of altruism should be necessity and supremacy in human 

7 See Braulio Ferreira de Souza Dias, The Convention on Biological Diversity, its Nagoya 
Protocol, and Access to Genetic Resource and Benefit-Sharing, Convention on Biological 
Diversity, available at <http://www.un.org/en/ga/second/68/cbdspresentation.pdf/>, 
accessed on 1 Sep. 2015. 

genetic research (SLABBERT, 2011, p. 615). Under an ideal model of altruism, 
people who participate and/or contribute to research have no intentions 
or even expectation of any return or personal benefits from it (OTLOWSKI, 
2007, p. 136). Thus, it seems that the benefit sharing contradicts the motive of 
altruism, because providing commercial gains to donators can be interpreted as 
constituting an undue inducement or influence of the participants, which might 
also violate the important principle of PIC that the consent must be genuine and 
voluntarily. However, the donation is quite different from the ABS system. In the 
ABS system, usually commercial entities will involve while donation usually not. 
Therefore, if no benefit sharing mechanism applies, providers may be putted 
into a vulnerable position, because no benefits from users seems injustice for 
providers since they already made their efforts contribute to scientific research 
(ARNASON; SCHROEDER, 2013, p. 33). More importantly, if providers refuse to 
give their consent to access to in the future, great public health danger may be 
caused if those HGRs are crucial to curing an epidemic disease. Under those 
circumstances, all of us shall bear the consequences of lacking benefit-sharing 
mechanism. 

On the other hand, there are some advantages of establishing an ABS 
system of HGRs can be enumerated as follows. First of all, this system could 
contribute to reducing the problem of biopiracy of HGRs by the national legal 
enforcement of PIC and MAT agreements between providers and users. The 
second advantage is that this system is more transparent as it will be easier to 
protect rights that derive from the provider at the national level. For example, 
provider countries can protect their HGRs simply by enacting the normative 
rules if HGRs were “be used, stored, and disposed of in a way that protects 
these fundamental human rights”, such as dignity, privacy and autonomy 
(NICOL, 2004, p. 142). A third advantage is founded on solidarity reason, which 
means that the benefits may be distributed not only individually, but also to 
the benefit of the provider country’s entire population. According to the 2000 
Statement on Benefit-Sharing by HUGO (HUGO, 2000, p. 364-366), benefits shall 
not only be limited to individuals who was participated in the research, but also 
shall be shared among other groups of people, such as indigenous and local 
communities, in order to foster health for all members of humanity. The notion 
of solidarity is also referred to in the International Declaration on Human Genetic 
Data, where Article 19 (a) stipulates that “human proteomic data or biological 
samples collected for medical and scientific research should be shared with the 
society as a whole and the international community” (UNESCO, 2003). Therefore, 
setting up the access to HGRs and benefit-sharing mechanism has advantages in 
reducing biopiracy, protecting provider’s rights and making the benefits derived 
from HGRs available to the whole humanity. 

Besides, the purposes behind the Access to HGRs and Benefit Sharing 
mechanism can be summarized by two principles, namely the one of achieving 
justice and the other of building trust. Justice is an ethical principle apparent 
in most cultures and throughout history, but benefit sharing is a relatively new 
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concept going back no further than the late 20th century. In fact, we all strive for 
justice, which is an ideal and a desideratum for us (SCHROEDER; LUCAS, 2013). 
One of the examples is the HUGO Statement on Benefit-Sharing which refers to 
the following three meanings of the concept of justice that are all relevant in the 
present context of benefit-sharing:

Justice is a central Issue. There are at least three different meanings 
of the concept of justice, all of which are relevant in our context 
of benefit-sharing: 1) [Compensatory justice]: meaning that the 
individual, group, or community, should receive recompense in 
return for contribution; 2) [Procedural justice]: meaning that the 
procedure by which decisions about compensation and distribution 
are made is impartial and inclusive; and, 3) [Distributive justice]: 
meaning an equitable allocation and access to resources and goods 
(HUGO, 2000, p. 364-366, emphasis by author).

In addition, the HUGO Ethics Committee also recommended that profit-
making entities should dedicate a certain percentage (e.g. 1% - 3%) of their 
annual net profits to healthcare infrastructure and/or to humanitarian efforts 
(HUGO, 2000, p. 364-366). Therefore, in other words, benefit sharing involving 
access to HGRs marks an important tool for the promotion of justice notably for 
the providers of HGRs. 

In the meantime, establishing the ABS system is also good for users to 
build trust between the different parties and relevant stakeholders. Since 
biopiracy of HGRs happened, the condition caused mistrust in the provider’s 
view and became a potential obstacle to foster the scientific advancement in 
this and related areas. Because if providers refuse to give access to their HGRs, 
which may have the result that users will run out of resources in research and 
then no positive outcomes or results from the research will be achieved. Or, 
it may means no cure will be found for diseases and which will create huge 
obstacles for the development of scientific research and eventually all members 
of the human family will have to bear the consequences of mistrust that caused 
by biopiracy. An Indonesia refused to give their H5N1 samples to the WHO 
would be a good case regarding mistrust and benefit sharing (SEDYANINGSIH 
et al, 2008, p. 482-486). 

In short, there are arguments in favor of and against benefits sharing 
involving access to HGRs. After having weighted its advantages and 
disadvantages, a strong support for establishing the ABS system in the context 
of HGRs is advocated here so as to be able to (re)build trust between provider, 
user and other stakeholder, and also with a view of achieving justice, especially 
for providers. 

6 ROLES OF INTELLECTUAL PROPERTY RIGHTS AND THE 
ABS FOR HGRS

IPRs have a close relationship with the ABS system. At first, IPRs may 
have a positive effect on the Access to HGRs and Benefit Sharing system. This in 
particular by ensuring the adequate returns of the investment in the research 

carried out, as IPRs can provide significant incentives to promote research on the 
utilization of HGRs.8 In fact, it is not easy to find proper HGRs, and even when 
researchers find them, they still need to spend a long time and considerable 
financial resources as otherwise, they may face failure. This also means that even 
if researchers and multinational corporations make their efforts in conducting 
research in the field, they still face and bear great risks that the research results 
in the development of products without any commercial value (QIN, 2006). Put 
simply, the complex entwinement of scientific and financial considerations has 
been summarized by stating that “scientific, commercial and industrial users 
will not invest large sums of money in the research, development and marketing 
of any product unless they can secure IPR protection for their investment” 
(TOBIN, 1997, p. 329). 

Secondly, IPRs could provide the necessary arrangements in the ABS 
process to ensure that the benefits are indeed shared among the providers. 
After knowing the valuable resources of HGRs, providers could get together as 
a collective, on behalf of them to negotiate with users to protect their interest. 
If possible, IPRs could be one arrangement during the negotiation, for instance, 
when researchers were granted patents based on provider’s HGRs, researchers 
shall benefit by receiving a percentage from the profits gained from the license 
fees paid to the provider’s community, in which the Statement on Benefit-Sharing 
recommends 1% to 3% of annual net profits (HUGO, 2000, p. 364-366). By the 
same means, providers shall help to secure access to “better healthcare or to 
improve their health conditions” altogether (e.g. allowed providers using user’s 
patents in helping them get diagnoses, treatment freely or in lower prices, and/
or provide this to their family members) (DAUDA; DIERICKX, 2013, p. 36).

Thirdly, IPRs could be also used as a tool in order to rebalance the 
position between users and providers in the context of access to HGRs and 
benefit sharing system in order to achieve both greater justice and a better 
building of mutual trust. Providers could use their valuable human biological 
and genetic materials as a bargaining chip and request IPRs benefits from users, 
if products or methods subject to IPRs protections are necessary for the ultimate 
commercial development of medicines derived from HGRs. 

Despite these positive aspects, IPRs may also have an adverse impact 
over the Access to HGRs and Benefit Sharing system. This could materialize if 
IPRs are being used as a tool for users to deceive providers, through various 
practices ranging from biopiracy, a lack of benefits sharing, to the breach of 
promises for benefits sharing. In fact, once users obtained human genetic and 
biological materials from providers, the property rights over those materials 
have already been transferred to users, which means that, at that stage, it will 
be difficult to reverse this process and to revoke the IPRs granted on them. 
From a legal perspective, those actions appear to violate ethical standards and 
should therefore also be restrained by legal instruments that should help to 
monitor any potential misuse (CHATURVEDI et al, 2013, p. 153-178). Therefore, 

8 See Qin (2006) [translation by author].
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paradoxically, IPRs can both be a tool and motivation for users to exploit unduly 
human genetic and biological materials derived from the providers.

Secondly, IPRs may to some degree impede the scientific development of 
medicines and the diffusion of medical knowledge. This has already happened 
as too many patents were granted after patent offices blurred the boundaries 
between invention and discovery, which resulted in the situation where the 
future work done by researchers may become restricted by the results obtained 
by previous patentees. Similar situations may occur the more scientific research 
tool haven granted protection by patents.9 It is equally detrimental for the 
diffusion of scientific or medical knowledge at the global level necessary for 
the advancement of the public health of humanity as a whole. These dangers 
have been summarized by stating that “one of the primary concerns about 
human gene patents is that they will make it more difficult to perform research, 
thereby delaying or impeding discovery and development of diagnostics and 
therapeutics” (MERZ; CHAO, p. 206).

7 CONCLUSION
The HGRs are valuable but complex resources that have been causing 

serious challenges in terms of ethical and legal considerations. Due to these cross-
cutting nature of HGRs linking them with biotechnology and IPRs, the task of 
enhancing the legal protection provided by the ABS system in respect of HGRs is 
an urgent one. However, since there is no consistent legal framework for ABS of 
HGRs in the international legal order yet, bio-piracy and other serious problems 
cannot be effectively addressed and resolved. In order to be able to reduce the 
negative effects of biopiracy, to recover the trust and to achieve greater justice 
between providers, users and other right holders, it is necessary to establish 
an ABS mechanism for HGRs. Therefore, establishing the ABS system under the 
context of HGR is advocated and becomes more urgent. 
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GEOGRAPHICAL INDICATIONS IN THE 
BRAZILIAN INTELLECTUAL PROPERTY LAW

Suelen CARLS1

1 INTRODUCTION
As a result of a pretty long walk, the protection of Intellectual Property 

at the international level by the United International Bureau for the Protection 
of Intellectual Property (BIRPI) and all that followed it, allowed, and often 
demanded countries to improve their Intellectual Property rules in order to 
enhance the wealth resulting from human intervention.

In line with this trend, Brazil, as other countries, reformulated its 
Intellectual Property rules. In this sense, the industrial property came to be 
treated by Law 9,279/96, a rule established fifty years after the one existing at 
that time and that came to regulate institutes previously neglected, such as the 
Geographical Indications.

Thus, this paper aims to demonstrate the evolution of the rules of 
Intellectual Property on the national scene as a result of international imposition, 
especially with regard to Geographical Indications, highlighting concepts and 
procedures.

2 THE BRAZILIAN ADJUSTMENT TO THE EVOLUTION OF 
INTELLECTUAL PROPERTY RIGHTS AT INTERNATIONAL 
LEVEL

The signing of the Agreement on Trade-Related Aspects of Intellectual 
Property Rights (TRIPS), a treaty that integrates a group of international 
agreements signed in 1994, required signatory countries to create or improve 
their Intellectual Property rules. The Agreement also closed the Uruguay Round 
and created the World Trade Organization (WTO) to replace the old General 
Agreement on Tariffs and Trade (GATT).

The Brazilian law prevailing at that time was the Industrial Property 
Code, from 1945, the Decree Law 1,903/1945, an outdated set of rules, which 
no longer met the needs of the country, both internally and in its relations 
with other countries. Also at that time, there was no other legal protection to 
Geographical Indications in the Brazilian legislation.

However, before the conclusion of the Uruguay Round, strategies were 
already being developed in order to give life to a new set of standards for 
industrial property rights. These strategies were being materialized into a bill 
that would later give rise to the current law, in accordance to TRIPS’ provisions. 
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These efforts resulted in the promulgation of Law 9,279/96, which regulates 
industrial property institutes such as trademarks, patents, industrial designs, 
and Geographical Indications. Other matters relating to Intellectual Property, 
such as copyright and Sui Generis are regulated in different laws.

3 GEOGRAPHICAL INDICATIONS IN THE BRAZILIAN 
INTELLECTUAL PROPERTY LAW

From an overall and global context perspective, the main distinction in 
the Brazilian industrial property law of the Geographical Indication in relation 
to other industrial property institutes (except collective marks) is the fact that 
it is a collective property. In this sense unlike a brand of a product or a service 
that is based on individuality, the maintenance of the Geographical Indications 
depends on all the involved subjects and not just one person. Moreover, the 
legitimacy of the request for protection, in the case of Geographical Indications, 
belongs to a collective body representing all stakeholders (SILVA; CERDAN; 
VELLOSO, 2008, p. 230).

Also in the Brazilian sphere, the Geographical Indication poses a 
distinctive sign affixed to products having features such as quality, reputation 
or other characteristics linked to the geographical environment where they are 
produced (DUPIN, 2011). According to Law 9,219/1996, Geographical Indication 
(GI) is a category from which two other derive, the Indication of Source (IP) and 
Appellation of Origin (DO), both being records of declaratory nature. The same 
law also stipulates that it is the National Institute of Industrial Property (INPI) 
responsibility to define the conditions for registration of Geographical Indications.

The concepts applying to each category are set in the articles 177 and 
178 of Law 9,219/1996 and present significant distinctions. With regard to an 
Indication of Source, it is necessary to prove that the region’s assessment is due 
to the product. It is the reputation presence according TRIPS provision, but also 
mentioned as fame or notoriety. In the case of an Appellation of Origin, there 
are rigorous criteria; therefore, the searching time for this record is longer 
and more comprehensive. In fact, the unique characteristics of the product 
must be demonstrated, such as the place of production, and the links of these 
characteristics with natural and human factors available in that specific area.

Consequently, in the case of Indication of Source, the product does not 
necessarily need to be of extraordinary quality. It is evident that any features 
that consumers recognise as typical of one product are relevant because they 
lead consumers to remember them, however there is no legal requirement for 
an extremely superior quality standard in the case of Indications of Source, as 
reputation is the decisive factor.

The reputation is related to the recognition and to the memory of the 
public. To achieve this reputation over time, the product should consolidate 
itself in time: after trial and error the product reaches a final result by which 
it is recognised (VELLOSO et al., 2010, p. 100). In this sense, there are some 

documents to prove this aspect, for instance: a) a report of the product’s 
production; b) written documents such as publications in newspapers, travel 
agencies materials, literary works; c) interviews with producers, researchers, 
community; and, d) photographs, prints etc. 

Regarding the Appellation of Origin, the requirements are significantly 
different. Nevertheless, although for this kind of Geographical Indication the 
law does not require reputation, it remains a general principle for any of the 
two types (VELLOSO et al., 2013, p. 102). In relation to the legal requirements 
for the Appellation of Origin, the main point concerns the quality of the product 
that, unlike the Indication of Source, is unique and distinguishable from others 
essentially due to environmental factors of its place of production. This means 
that one cannot have the same product if it is produced elsewhere. Factors such 
as climate, relief, vegetation and soil are important. It is easy to understand how 
these factors are decisive for the final perception of a product like wine, or even 
cheese, for example.

In addition to natural factors, the law also mentions and requires 
human factors. Natural environmental factors have their limits because the 
mere existence of natural high agricultural potential in soil is nothing until 
it is revealed by the techniques of management and production applied by 
humans (VELLOSO et al., 2013, p. 102). The human being is able to improve even 
some traditional skills and practices, and modes of production over the time. 
These skills influence the production and determine the final characteristics 
of the product. The importance of the human factor is variable, depending on 
the product, but it seems safe to say that the final presentation is a result of a 
conjunction between human and natural factors.

Apart from the historical dossier, as it occurs in the case of the Indication 
of Source, the recognition application for Appellation of Origin must submit 
technical reports. These documents are intended to prove the existence of 
geographical environmental features in the product, as well as the existence 
of a loyal and sustained method of local production, the traditional know-how. 
Hence, forwarding reports should contain the following items: a) a description 
of the geographical environment qualities or characteristics, including natural 
and human factors; and b) a description of the process or method for obtaining 
the product, which must prove temporal constancy (GIESBRECHT, 2011, p. 64). 

As for the procedures, Normative Instruction 25/2013 of the National 
Institute of Industrial Property, which cancelled the preceding provisions of 
2000 and 2013, established conditions for registration of Geographical Indication 
for both cases, as well as rules regarding geographical names not susceptible of 
registration, requirements of applicants, order and registration. 

The documentation to be submitted to the National Institute of Industrial 
Property regarding the application for the Geographical Indication recognition 
registration must contain: a) the instrument evidencing the legitimacy of the 
applicant; b) a copy of the applicant’s constituent documents, as well as the 
minutes of the last election of board; c) the copies of identity documents and 
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IRS registration of legal representative of the applicant; d) a regulation of use 
of the geographical name; e) an official instrument to define the geographic 
area; f) the description of the product or service; g) the characteristics of the 
product or service; h) labels in the case of graphic or figurative representation 
of the Geographical Indication; i) the evidences that the producers act on the 
application area and exert economic activity they aim to protect; and j) the 
existence of a control structure for the producers who have the right to an 
exclusive use of the Geographical Indication of the corresponding product.

Once the concerned parties have the dossier consisting of the above 
documents in hands, it should be sent to the National Institute of Industrial 
Property, which will make the appropriated analysis, request the provision of 
additional information, if necessary, and will decide about the application.

4 FINAL CONSIDERATIONS
It is impossible to deny the importance of Intellectual Property on social, 

labour or diplomatic relations. For those advancements, national legal systems 
need to be in line with coherent and effective legal rules, fitted to the reality of 
Intellectual Property. 

In this sense, the recasting of the rules related to Intellectual Property 
was quite influenced by international treaties and organisations, which have 
induced basic general rules to be respected.

The Brazilian rules for Intellectual Property were reformulated within 
this context, and the Geographical Indications, which previously did not exist 
in the Brazilian legal universe, began to be applied in the Industrial Property 
Law. Although it is possible to point out flaws, the current law in force is able 
to provide, due to the existence of objective rules, a very significant degree of 
protection to intellectual assets, such as Geographical Indications.
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GEOGRAPHICAL INDICATIONS IN THE CHINESE 
INTELLECTUAL PROPERTY LAW

Ping JIAO1

1 GEOGRAPHICAL INDICATIONS REVIEW
Geographical indication is one of the seven independent intellectual 

property protection subjects specified in WTO Agreement on Trade-related 
Aspects of Intellectual Property Right (TRIPS Agreement). And it is also one 
of the top three items which should be protect on the agenda of Doha Round 
Negotiations on Intellectual Property Right. It is a kind of intangible property 
rights protection for traditional high-quality specialties. 

Geographical indication and Controlled Appellation of Origin were 
originated from France more than a century ago. From the beginning, France 
mainly used this system to protect champagne and other types of liquor 
produced at home. With the rapid speed of the globalization, the geographical 
indication plays an essential role in protecting one country’s domestic traditional 
high-quality specialties and boosting the domestic economy of the developing 
country. 

In china, the academics hold the general idea that the content of 
geographical indications contain the indications of source and the appellation of 
origin. The indication of the source is used to indicate the exact country or place 
where the goods come from. They are composed of name, indicators or symbols. 
China had distinguished the appellation of origin, which refers to a specific 
place, and the appellation of origin in a larger region in practice. Afterward, 
the authorities uses the word of geographical indications to encompassed these 
two conceptions in order to make the regulating system more efficient. There 
has one point should be highlighted that the geographical indications being 
protected by the Chinese law are the appellation of origin.

As for the definition of geographical indication in the Chinese law, 
the trademark law of PRC (the People’s Republic of China) gives the answer. 
According to the content of the trademark law of PRC, a geographical indication 
is a sign, which indicates a good as originating in certain region, where a given 
quality, reputation or other characteristic of the good is essentially attributable 
to the natural or human factors of the region.

2 THE SYSTEMS OF PROTECTING GEOGRAPHICAL 
INDICATIONS 

In Chinese law, there mainly have two geographical indications protection 
systems maintained, namely, geographical indications trademark registration of 
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State Administration for Industry & Commerce of the People’s Republic of China, 
geographical indication product protection of General Administration of Quality 
Supervision, Inspection and Quarantine of the People’s Republic of China. 
Additionally, there also have other laws to protect the rights of the geographical 
indications, such as the anti-unfair competition law and agriculture law.

2.1 Registration of geographical indication trademarks
In china, the protection of geographical indications initially came from 

the trademark law. According to the article 6 of the Implementing Regulations 
of the Trademark Law of the People’s Republic of China, “applications may be 
filed for registration of geographic indications provided for in Article l6 of the 
Trademark Law as certification marks or collective marks in accordance with 
the provisions of the Trademark Law and these Regulations2”(in the discussion 
below, we use the word ‘geographical indication trademarks’ as the collective 
trademarks or the certification marks). In this system, geographical indication 
trademark indicates the trademark signifying origin of the product and that 
certain properties, reputation or other features of the product are determined 
by local natural or humanistic factors. 

As for the question that who has the right to use this kind of certification 
marks, the implementing regulations of trademark law also give the answer. In 
article 6, it refers to the using of these trademarks: Where a geographic indication 
is registered as a certification mark, the natural person, legal person or other 
organization whose goods has met the requirement imposed on the geographic 
indications may request for using the certification mark, and the organization 
having control on the certification mark shall give its permission. Where a 
geographic indication is registered as a collective mark, the natural person, legal 
person or other organization whose goods has met the requirement imposed on 
the geographic indications may request for membership of the body, association 
or other organization having the geographic indication as its collective mark. 
The body, association or other organization shall accept him or it as its member 
according to the articles of constitution thereof. Any person who does not ask to 
join the body, association or other organization having the geographic indication 
as its collective mark may also duly use the geographic indication, and the body, 
association or other organization does not have the right to prohibit the use.3”

Application for geographical indication trademark is an internationally 
accepted practice (especially in the USA and in Germany) for protecting local 
special products, with which local natural resources, humanistic resources and 
geographical heritage can be reasonably and fully used and conserved. Then, 
the high-quality specialties can be protected effectively and the development of 
the specialty industry of the local area in one specific country can be promoted 

2 Implementing Regulations of the Trademark Law of the People’s Republic of China, 
article 6.
3 Implementing Regulations of the Trademark Law of the People’s Republic of China, 
article 6.

greatly.
State Administration of Industry & Commerce launched the registration 

of geographical indication trademark in 1995, and since then 1,004 geographical 
indication trademarks in total have been registered. Zhejiang, Shandong, 
Fujian, Sichuan, Jiangsu and Hubei have registered the most geographical 
indication trademarks, covering 16 major categories such as fruits, vegetables, 
teas, foodstuffs, Chinese herbal medicine, livestock, fowls, aquatic products, art 
works, flavorings, flowers, textiles, edible oil, liquors, beverage and tobacco 
(SUN et al, 2011).

2.2 Protection of geographical indication products
Products of geographical indication in Protection Specifications for 

Products of Geographical Indication refer to those produced in certain areas 
and named after geographical names by authorities, whose quality, reputation 
and other properties essentially depend on the local natural and humanistic 
factors. Products of geographical indication include planted and aquaculture 
products in the local areas, goods produced and processed in the local areas 
according to specific technology, whose raw materials are totally or partly local. 

The establishment of this pattern is the fruit of Sino-French cooperation 
in the field of intellectual property. This protection pattern of geographical 
indication products is fairly close to the geographic intellectual property 
protection pattern in France, which applies to the countries whom have rich 
geographical indication resources. Specifically, this kind of protection system 
has strict quality and technique requirements and needs the participation of 
quality control system, connected to the World Trade Organization’s Trade-
Related Intellectual Property Rights Agreement. 

Since Shaoxing Wine became the first product of geographical indication 
of China on January 31,2000,General Administration of Quality Supervision, 
Inspection and Quarantine has taken 957 products in China into the geographical 
indication protection according to Specifications for the Protection of Products 
of Country of Origin, and Specifications for the Protection of Geographical 
Indication Products. Sichuan, Guangdong, Hubei, Fujian and Henan are top 5 
provinces on the list, and the products cover 15 major categories, specifically, 
fruits, Chinese herbal medicines, vegetables, foodstuffs, aquatic products, teas, 
art works, liquors, fowls, livestock, edible oil, flavorings, textiles, beverage and 
flowers (SUN et al, 2012). In addition, the General Administration has also taken 
9European specialties from France, Spain and Great Britain into the geographical 
indication protection. 

Apart from the above two systems, the Ministry of Agriculture also 
launched the geographical indication register of agricultural products in 2008 
in order to protect the agricultural products. Since then, 966 geographical 
indications of agricultural products have been registered according to Register 
Procedure of Geographical Indication of Agricultural Products and Application 
Specifications of Geographical Indication of Agricultural Products.
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Different from the registration of geographical indication trademarks 
in the State Administration for Industry and Commerce, this geographical 
indication intellectual property pattern based on Trademark Law, is similar 
to the protection pattern of geographical indication products in the General 
Administration of Quality Supervision, Inspection and Quarantine. But there are 
less types of products to be protected, mainly limited to agricultural products, 
only involving 12 types (fruit, vegetables, cereals and oil, tea, livestock, aquatic 
products, herbal medicines, poultry, handicrafts, flowers, beverage, condiments), 
but not involving wine, vinegar, food, ceramics, fireworks, lacquer ware, jade, 
the four treasures of the study, willow knitting, silk, brocade and other types.

3 EXISTING PROBLEM
Even though the authorities implemented two systems to protect the 

intellectual property of the geographical indications, there still is a bunch of 
problems in need to be solved. For example the protection of these patterns 
always sink in chaos in practice. Different government agencies according to 
different regulations to protect the geographical indications, but there have no 
any cooperation between these agencies. Sometimes, there may be have two 
different authorities part to protect one geographical indication at the same time. 
At this time, the authorities agencies may contend for the right of manipulating 
the application processing. It cannot benefit for the geographical indications 
protection. The authorities should notice these problems and implement some 
policy to solve them.
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THE TRANSFER TECHNOLOGY FOR DEALING 
WITH CLIMATE CHANGE AND THE ADJUSTMENT 

OF THE INTERNATIONAL INTELLECTUAL 
PROPERTY SYSTEM: REVISION OF THE 

PROTECTION OF TECHNOLOGY IN TRIPS
Huihua YE1

This paper aims to explore the existing intellectual property system for 
debugging to facilitate the transfer of climate technology to improve the technical 
capacity in developing countries, especially the least developed countries to 
deal with climate change. Also, the paper introduces the legislation and policies 
dealing with climate change in China.

 One of the most important ways to deal with climate change is technology. 
Based on the principle of common but differentiated responsibilities, developed 
countries are obligate to transfer climate technology to help developing countries 
to enhance their capacity of mitigating and adapting to climate change. To some 
extent, existing intellectual property system is hindering the effective transfer of 
climate technologies, because developed countries refuse to lower the standards 
of intellectual property protection for proprietary technology, which forces 
developing countries to pay a huge price to obtain climate technologies. So it is 
very difficult to improve the ability to mitigate and adapt climate change. It is 
necessary to adjust intellectual property system.

1 ON CLIMATE CHANGE LEGISLATION AND POLICY IN 
CHINA

Environmental Protection Law was born in 1979, which was the first 
legislation about environment protection in China. In April 2014, the standing 
committee of the National People’s Congress has amended the new Environmental 
Protection Law, with effect from January 1 in 2015. The Supreme Court formally 
announced the establishment of the special environmental resources division 
in July 2014, which will serves as the highest operational guidance agencies 
nationwide environmental cases.

Chinese legislation about dealing with climate change started at the 
end of 1980s. The early legislation was related to atmosphere, which named 
Atmospheric Pollution Prevention Act that enacted in 1987, which is currently 
being revised. In addition also includes Energy Act and Renewable Energy 
Law, which are close to the weather, but they lack a clear target and content. 
In view of the seriousness and urgency of the climate problem, it is necessary to 
consider specific legislation on dealing with climate change. The State Council 
promulgated the “China National Program to respond to climate change” in June 
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2007, which was the first time to expound the Chines response to climate change. 
Subsequently, the State Council, relevant departments and local governments 
have been released to deal with climate change-related policies and action plans.

The national congress of the communist party of China first proposed 
the concept of scientific development in 2002, which claimed that it should 
coordinate harmonious development between human and nature. From then 
on, ecological concept began to be established and spread. The national congress 
of the communist party of China proposed to build an ecological civilization 
in a prominent position in 2012, trying to promote the development of green, 
cycle and low-carbon, which sets the tone and direction for the main response to 
climate change to further enhance the strategic position in economic and social 
development in China.

The ministry of science and technology and other ministries jointly 
issued “National Assessment Report on Climate Change” in December 2006, 
summarizing systematically the results of scientific research in the areas of 
dealing with climate change in the past few years, which also was the first 
published scientific report about dealing with climate change. 

The State Council issued the “China National Program to Respond to 
Climate Change” in June 2007, which was the first time to expound systematically 
Chinese response to climate change policy stance. Since 2008, the State Council 
has been issuing “Dealing With Climate Change Policies and Actions in China” 
five times in a row. 

The National People’s Congress passed the “National People Congress 
Standing Committee on tackling climate change resolution “ in August 2009, 
which was related to climate change in our legislature for the first time by the 
National People’s Congress resolution, claiming to move the climate change-
related legislation into the legislative agenda, timely revising and improving the 
climate changes in environmental laws to deal with climate change. 

In 2009, the State Council decision clearly to claim that the country in 
2020 carbon dioxide emissions per unit of GDP must decrease 40-45% than in 
2005, which was confirmed again by the “national Climate Change plan (2014-
2020)” which was approved by the State Council recently this year. These related 
programs and resolutions proposed emission reduction targets and measures, 
but they failed to institutionalize and were lack of practical operation and legally 
binding. So it is necessary to raise them into the specific legal norms. 

In 2010, Chinese official launches the legislation of “Climate Change 
Response Act”, which finished drafting by the Chinese Academy of Social Sciences 
in 2012 and submitted to the National Development and Reform Commission. 
In 2014, the National Development and Reform Commission’s draft amendment 
has been initially completed, which will be included in the agenda of the NPC. 
There is enough reason to believe that the first legislation to address climate 
change will be introduced in the near future.

Many provinces, autonomous regions and municipalities have been 

introducing a series of policies and regulations to address climate change, 
including in the form of a number of mitigation and adaptation measures 
opinions, programs, plans, and methods and so on, which focus on energy 
conservation policy. Carbon emissions trading have also become an important 
measure to encourage enterprises to reduce emissions actively. 

More representative of the local climate policies include, Yunnan Province 
issued “Several Opinions on Further Strengthening the energy conservation 
work” in 2007. After that, Liaoning Province promulgated the “Liaoning Province 
to address climate change plan” in 2009. Shanxi Province and Fujian Province 
were introduced “Address climate change plan (2013-2020)” and “Address 
climate change plan (2014-2020)” early this year. 

Guangdong Province, Chongqing Municipality and Beijing have issued the 
“Guangdong carbon emissions management pilot scheme”, “Interim Measures 
of Chongqing trading carbon emission rights” and “Beijing’s carbon emissions 
trading management (tentative).” 

In addition, Beijing issued the notice about the program to address climate 
change work plan during the twelfth five-year in 2011, which clearly advocated 
the carbon dioxide emission reduction targets, and Shanghai introduced “Energy 
emission reduction and climate change focal work “ in 2013, which clearly 
claimed the annual emission reduction targets in various fields and determined 
the responsibility of Functional departments. 

2 THE TRANSFER OF TECHNOLOGY FOR DEALING WITH 
CLIMATE CHANGE AND INTELLECTUAL PROPERTY RIGHTS

2.1 The overview of the transfer of technology for dealing 
with climate change 

Technologies related to climate change is an environmentally friendly 
technologies, known as environmentally sound technologies, which are those 
that to protect the environment, less pollution and in a more sustainable way 
to use all the resources, waste and recycling most of the technology than they 
are replaced with a more acceptable way of processing residues2. Climate 
technologies includes two aspects, one are the climate mitigation technologies are 
those that acting directly on the greenhouse gas emission reduction technologies, 
such as wind, solar and biomass and other clean energy technologies, and the 
other are related to climate change adaptation technologies, usually referring to 
those targeted by means of government intervention and collective public goods 
and technologies, such as coping techniques of agriculture, water resources, 
ecosystems and public health.

UNFCCC only describes climate technology transfer as “the developed 
country Parties and other developed Parties included in Annex II shall take all 

2 See Article 34 of the 21st Century Agenda.
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practicable steps to promote, facilitate and finance, as appropriate, the transfer 
of, or access to, environmentally sound technologies and knowhow to other 
Parties, particularly developing country Parties, to enable them to implement 
the provisions of the Convention. In this process, the developed country Parties 
shall support the development and enhancement of endogenous capacities and 
technologies of developing country Parties. Other Parties and organizations in a 
position to do so may also assist in facilitating the transfer of such technologies”3. 
IPCC refers it to the “broad range of connotations process, including among 
stakeholders on the expertise, experience and hardware facilitate the promotion 
of climate change mitigation and adaptation technologies”4, which includes the 
proliferation of technology and technology cooperation between developed and 
developing countries.

2.2 Conflict of international law about climate technology 
transfer

The bases of international law on climate technology transfer are the 
UNFCCC, the Kyoto Protocol and the TRIPS Agreement. Kyoto Protocol described 
it as below:

“In order to fulfill emission limitation and reduction objectives commitment to 
promote sustainable development, the Parties shall promote, research, development 
and increased use of renewable energy technologies and carbon dioxide emissions 
advanced environmentally sound technology” ( Article 2, paragraph 1).

“Developed countries should fulfill the developing country Parties will 
have adverse social, environmental and economic impact to a minimum, 
consider including funding, insurance and transfer of technology and other 
measures to reduce the adverse climate change influence” (Article 3, paragraph 
14).

“Developed countries should formulate policies and programs for the 
effective transfer of environmentally sound technologies dominate public or 
public and to create an enabling environment for the private sector to promote 
and enhance the transfer and acquisition of environmentally technology” 
(Article 10).

The meeting decisions that are formatted in the World Climate Conference 
on Climate Change are important part of the international climate legal 
system, which also are climate important legal sources related to the transfer 
of technologies. However, the content is not specific and the target concept is 
not clear in the above provisions, including treaties and decisions, whose legal 
relationships are ambiguous. The non-coercive of convention and protocol 
makes it difficult to transfer between developed and developing countries.

TRIPS does not relate to climate technologies directly, providing that a 

3 See Article 4.5 of the UNFCCC.
4 See the IPCC Working Group on the third special report in 2001. Also see Melz et al. 
(2000).

patent may generally be any inventions all fields of technology grants on Article 
27.1, which means that climate technologies and other patented technologies 
together are protected by patents in TRIPS. Statements of principle relating to 
the transfer of technologies are found on rticle7 and article 8 in TRIPS5, which 
set goal and principle for TRIPS. In addition, Article 66.2 specially requires that 
developed country Members should encourage companies and organizations to 
promote the least developed technology transfer member countries to enable 
them to create a reasonable basis for independent development and technology, 
but in practice it is difficult to apply these principles. Because TRIPS emphasizes 
its private property, primarily to protect intellectual property rights and to 
ensure knowledge property rights. Transfer of technologies on the environment 
no way related to the content, which does not specify “dealing with climate 
change” for special consideration under public interests.

The international climate law cannot produce a valid and binding 
force for climate technology transfer. Climate technologies cannot completely 
separate from the conventional technologies, and the transfer of climate and 
general manufacturing technologies still follows the same international norms. 

3 ADJUSTMENT TO INTERNATIONAL INTELLECTUAL 
PROPERTY SYSTEM ABOUT CLIMATE TECHNOLOGIES 
TRANSFER

 In essence, intellectual property system for climate technologies transfer 
smoothly occurrence of this dynamic process provides a system to protect static, 
which protects the property ownership and the rights of holders. In theory, it acts 
like the balance of interests’ regulator for climate technology transfer between 
developed and developing countries. It should adjust existing international law 
on climate technology transfer with legal ecology into the guiding approach.

3.1 Legal ecological is the guiding principles when adjusting 
the intellectual property system

Legal ecology is from the environmental protection concept, which 

5 Article 7. The protection and enforcement of intellectual property rights should 
contribute to the promotion of technological innovation and to the transfer and 
dissemination of technology, to the mutual advantage of producers and users of 
technological knowledge and in a manner conducive to social and economic Welfare, and 
to a balance of rights and obligations.
 Article 8, 1. Members may, in formulating or amending their laws and regulations, 
adopt measures necessary to protect public health and nutrition, and to promote the 
public interest in sectors of vital importance to their socio-economic and technological 
development, provided that such measures are consistent with the provisions of this 
Agreement. 2. Appropriate measures, provided that they are consistent with the provisions 
of this Agreement, may be needed to prevent the abuse of intellectual property rights by 
right holders or the resort to practices, which unreasonably restrain trade or adversely 
affect the international transfer of technology.
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means the various departments of the existing law are updated from concept 
to the legal system, so that the law in favor of the direction of the development 
of ecological and environmental protection to achieve ecological theory of law 
and the legal system. So Intellectual Property legal ecology into the intellectual 
property system is an ecological design direction and goals. “Responsive Law” 
is the future direction of legal reform, which is rational pursuit of the essence 
of the modern legal system, and it is the social pressure for the opportunity to 
understand the source of knowledge and self-correction. Given global warming, 
adjustment the existing intellectual property system responding to the ecological 
concept of intellectual property rights comes into being.

Ecological evolution of the intellectual property system is the trend of 
the reform in international intellectual property system. In August 2008, WIPO 
organized a symposium on the role of intellectual property devoted to technology 
development and transfer in the multilateral environmental agreements. Late 
that year in September, the 41st session of the International Association for 
the Protection of intellectual property rights made sure that environmental 
technology and intellectual property should be protected. In 2009, the theme 
of the World intellectual Property Day which advocated, “promoting green 
innovation” emphasized the importance of intellectual property to promote the 
development of green technologies and environmentally friendly products. The 
deterioration of the climate and ecological civilization concept of intellectual 
property rights avocation make environmental and climate generate the 
intersection, and means that the international intellectual property system 
must develop and reform towards ecological direction. In order to transfer 
climate technologies better and make the developing countries adapt to climate 
change better too, it is necessary to insist the guiding principles for ecological 
to adjust existing international intellectual property system to facilitate climate 
technology to transfer from developed countries to developing countries.

3.2 Balance the interests of the intellectual property system 
as a legal basis for adjustment

 Conflict of international law on climate technologies transfer rooted 
in conflict between common environmental interests and intellectual private 
interests. In essence, the intellectual property system is a balance of interests of 
the system, which means that each party within the system to achieve maximum 
goals simultaneously tends to form persistent interaction. Knowledge can be seen 
as certain information, so intellectual property right is the information within a 
specific period of time. Given information is limited, proprietary ingredients too 
much will affect the free flow of public information, On the contrary, much of the 
public component will form a weak protection for intellectual property, which is 
not conducive to innovation, resulting in insufficient driving force of innovation. 
Hence the intellectual property system should strike the right balance between 
proprietary and public information. Climate technologies have characteristics 
with a common interest. The ultimate goal of climate technologies is to address 

global climate change, whose social value lies here. But its blindly emphasis 
on private rights of patent protection will inevitably result in a monopoly of 
patent information, which is not conducive to social access to information and 
the spread and proliferation of technologies. Even that developing countries 
have to pay huge patent licensing fees to obtain technologies, who are unable 
to withstand the enormous economic costs of climate change mitigation and 
adaptation trapped in extreme loss, which is the common interest of climate 
protection and the patent system that promoting the public full access to patent 
information contrary to the original intention. Therefore, it should be to balance 
the interests of the legal basis to adjust the international intellectual property 
system, making a fair between public interest of climate and private interest of 
intellectual property.

3.3 Compulsory licensing is the path when adjusting 
intellectual property system 

 A patent is an exclusive monopoly right, which bans any unit or individual 
to exploit the patent for commercial purposes without the consent of the holders 
(WUHANDONG, 2009, p. 294). To balance private interest and public interests, 
the patent system to facilitate people’s right restrict compulsory licensing is one 
of the most typical forms of restrictions (WUHANDONG, 2009, p. 295-300).

 Climate technology can be applied compulsory licensing? The occurrence 
of a compulsory license based on the following three reasons: the interests of 
a compulsory license for a public purpose, general compulsory licensing and 
cross compulsory licensing. Among them, permitting the public interest as a 
reason for climate technologies compulsory license, because the purpose of 
climate technologies transfer is to achieve common interest, particularly the 
least developed countries is particularly urgent to get climate benefits, which 
is directly related to their survival. But the TRIPS Agreement and the national 
patent systems around the world do not apply to the environment to be 
considered compulsory license as a public interest. 

Article 31 of the TRIPS Agreement provides for compulsory licensing of 
patents, when a state of emergency or when there are other circumstances of 
extreme urgency or public non-commercial use, member states may permit 
without the patent holders and the use of its patents, but there are strict 
conditions, which has not been refined for these cases, so both developed and 
developing countries has obvious differences on the application of compulsory 
licensing all the time. 

Until 2001 WTO Ministerial Conference, Declaration on the TRIPS 
Agreement and Public Health was first listed as a public health crisis clearly 
above the compulsory licensing grounds. In 2005, the Council adopted the WTO 
“TRIPS Agreement modifies Protocol” to base on the legal form of a compulsory 
license for public health grounds finalized and made   a modest expansion in the 
content, but limiting to public health medicine. 
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As for climate technologies transfer analogy medicine health problems 
can apply compulsory licensing, developed and developing have different 
positions. Developed countries specifically advocated that climate fields 
are different from pharmaceutical industry areas, which cannot be applied 
compulsory licensing (FAIR, 2009, p. 26). On the contrary, developing countries 
insist that climate technologies transfer involves the public interest so that 
the scope of the compulsory license should be extended to the field of climate-
friendly technologies (SCHWARTZ; NIYOGI, 2009, p. 2). 

This paper argues that compulsory licensing is the path when adjusting 
intellectual property system. Based on the foregoing analysis, the intellectual 
property system is to achieve the ultimate goal of social knowledge and 
information dissemination and public interests; however, the existing 
intellectual property system over the protection of intellectual property rights 
but neglects the public interests. Since the Industrial Revolution advocating 
economic interests of the priority, climate change response urgent, involving a 
wide range of environmental benefits. 

As described above, the modern legal system reform should develop in the 
direction toward the ecological, so environmental interests are more important 
to some extent. Therefore, climate technology transfer as public interests to be 
explicitly included in the existing intellectual property system has sufficient 
legal basis. WIPO also think the compulsory licensing system under certain 
circumstances should apply to the need to address climate change technologies 
(KOGAN, 2010, p. 15). First, the concept of addressing climate technology must 
be clearly defined in TRIPS, and it should be divided into general technique, 
involving public interests on the basis of technologies and core technologies. 

Those basic technologies that developing countries urgently need must 
be allowed certain flexibility in the compulsory licensing, and LDCs should 
not apply to mitigate and adapt to climate change-related patent protection 
provisions technical constraints. Secondly, compulsory licensing provisions 
on climate technology and its transfer based on clear grounds for compulsory 
licensing of public interest should be provided in TRIPS, while the climate 
environment and public health together for the common interests of mankind 
provisions for the compulsory license.
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INTELLECTUAL PROPERTY AND BIODIVERSITY 
IN BRAZILIAN LAW

Liz Beatriz SASS1

The Brazilian wealth of flora and fauna foregrounds the country as one 
of the most important in terms of biodiversity on the planet, covering 20% 
of the total number of species on Earth, and being considered one of the 17 
most important countries in mega biodiversity (BRASIL, 2014b). In addition, 
the country also has a rich sociobiodiversity, represented by more than 200 
indigenous people and various traditional communities, like quilombolas, 
caiçaras, and seringueiros - covering a priceless collection of traditional 
knowledge on biodiversity conservation (BRASIL, 2014b). This context favors 
the development of economic incentives focused on the best use of the Brazilian 
biodiversity along with discussions about ways to protect it.

Indeed, biodiversity can be considered the ‘oil of the 21st century’ being 
the fuel for a new dynamic of economic growth, especially in the agricultural, 
pharmaceutical, and cosmetic sector. In order to ensure the economic return 
of investments made by such industries, the state, in exchange for the benefits 
to be brought to the society for innovation, grants to inventors the exclusive 
right to exploit the results of their research in the market. As an incentive for 
innovation, the Intellectual Property Rights (IPRs) grant their holder the ability 
to exclude others from certain activities, such as using a product or a process 
for a certain period of time (DUPAS, 2007, p. 18). Thus, the control afforded by 
Intellectual Property protection enables right holders to limit the resource users, 
and therefore claims the benefits of commercialization with little competition. In 
this scenario, the IPRs emerge as significant for the development of frameworks 
focused on economic exploitation of biodiversity.

Based on these premises, this paper aims to provide an overview of the 
progress in this area in Brazil. In particular, it aims to present the problems arising 
from the implementation of the Convention on Biological Diversity (CBD) in the 
country, especially in regard to the relationship between IPRs and biodiversity, 
the emergence of cases of biopiracy, and the Brazilian legislation on this matter.

1 INTELLECTUAL PROPERTY RIGHTS, BIODIVERSITY AND 
BIOPIRACY

For a long period of time, genetic resources have been considered a 
heritage of mankind and can be accessed freely, anywhere, and by everyone. This 
idea began to change in the last decades of the twentieth century, finally being 
replaced by the paradigm present in the CBD (UNITED NATIONS, Convention 
on Biological Diversity 1992), which recognizes the sovereignty of each country 
over genetic resources located within its territory (Preamble and Article 15(1)) 
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(BRAND, 2012). This change is a result of a pressure exerted by developing 
countries, which began to express themselves in a different manner and contrary 
to the situation in which free access to genetic resources was permitted, but 
the products obtained could be object of monopolistic ownership for companies 
located, in the majority of cases, in developed countries. (MUGABE et al., 1997)

The CBD’s approach also recognizes that national governments have the 
authority to determine access to these resources in accordance with national 
legislation (Article 15(1)), as well as to establish that access to genetic resources 
must be obtained with the prior informed consent and on mutually agreed 
terms (Article 15(4) and (5)). The CBD envisages the use of legal measures 
that could feasibly include IPR’s (Article 15(7)), by calling on Parties to take 
legislative, administrative, or policy measures to ensure that the benefits of 
research, development and commercial utilization of genetic resources are 
shared equitably with the provider of genetic resources.

The process of exploration, extraction, as well as the evaluation 
of biodiversity and traditional knowledge for the commercialization of 
new products based on biological resources is conceptualized by CBD as 
bioprospecting. In fact, the goal of the international biodiversity policy is to 
ensure, institutionally and politically, the appropriation of the “green gold of the 
genes” (RIFIKIN, 1999, p. 39) by the agricultural and pharmaceutical industries. 
Issues relating to intellectual property are connected with new forms of use 
and valuation of biodiversity and genetic resources (SHIVA, 2003). As a result 
of the value associated with IPRs, there is increasing pressure from commercial 
interests to gain IPRs over genetic resources. This pressure, and the resulting 
IPR systems, is raising challenges for policy makers who seek to give effect to 
the objectives of the CBD.

Closely related to the CBD’s provisions on access and benefit sharing are 
those regarding the preservation and the respect for the knowledge and practices 
of indigenous and local communities. This traditional knowledge has often been 
preserved by indigenous and local communities through informal and collective 
processes extending across generations. This knowledge provides an important 
source of information for the sustainable management of biological diversity 
and for the development of new products. 

The great economic potential of the Brazilian genetic resources, associated 
with difficulties in their legal exploitation (NASCIMENTO, 2011, p. 51), as well as 
the costs of benefit sharing, eventually leading to illegal forms of ownership, gave 
rise to the term biopiracy. This can be regarded as exploitation, manipulation or 
export of biological resources for commercial purposes, in contradiction to the 
rules of the CBD (SANTILLI, 2006, p 85). In Brazil, it has been extremely difficult 
to contain that through any form of policing, because the Brazilian territory, 
combined with the ease of transport of biological material, hinders the action 
of bodies and government agencies. Thus, the country has been the target of 
several cases of biopiracy, such as the case of cupuaçu, ayahuasca, andiroba, 
among others.
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2 BRAZILIAN LEGISLATION ON GENETIC RESOURCES AND 
TRADITIONAL KNOWLEDGE 

The legal norm that regulates this matter in Brazil is the Provisional 
Measure (MP) n. 2.186-16/2001 (BRASIL, Medida Provisória n. 2.186-16, 2001). 
This Provisional Measure regulates the access to traditional knowledge and 
to genetic resources existing in the country, as well as its remittance abroad, 
to take effect only upon authorization of the Union (Brazilian State). It also 
establishes the Board of Management of Genetic Patrimony (CGEN) as the 
competent authority for this purpose. The Provisional Measure regulates the 
distribution of benefits derived from the use of genetic resources, as well as the 
access to technology and technology transfer. It is currently the main regulatory 
framework for bioprospecting in Brazil.

The fact that the current legislation is the result of a Provisional Measure 
not discussed with concerned sectors led to severe criticism. The main one 
relates to the Provisional Measure imposition of very strict criteria which 
generates an overly complex bureaucracy, making it impossible to search and 
exploit genetic resources in Brazil, preventing the sharing of benefits (BOSQUÊ, 
2012, p. 125). At this point it’s clear the lack of connection between the current 
regulatory system, expectations about the economic potential of biodiversity, 
and research and development processes (R&D).

Regarding the focus of this research, the connection between access, 
benefit sharing, and intellectual property is another crucial point not yet fully 
resolved in Brazil. The MP n. 2.186-16/2001 forces, for the realization of a patent 
application related to product derived from biodiversity, the information about 
the origin of the genetic material and traditional knowledge to ensure that access 
takes place in accordance with the law. However, implementation of this measure 
is still confusing and has resulted in losses to the inventors, because it postpones 
the patent application. In practice, this requirement has often been ignored. 

3 CONCLUSIONS
The social, political, and cultural complexities of the Brazilian territory 

turns the boundary of the tensions between the actors involved in the 
enforcement of intellectual property on biodiversity into a remarkably difficult 
task. The repressive measures available in Brazil are not appropriate, being 
unable to discourage those who seek to take illegal possession of the Brazilian 
genetic heritage or traditional knowledge. Moreover, the complexity of the 
system under the current rules, as well as its highly bureaucratic character, 
practically makes it impossible to conduct bioprospecting under the terms 
established by the CBD. At the same time, Brazilian laws are still not able to 
prohibit biopiracy in its territory. It is urgent, therefore, to enhance the national 
legislation and to establish instruments that are able to show that it is possible 
to use the intellectual property rights in the fair distribution of benefits in order 
to enable sustainability.
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INTELLECTUAL PROPERTY AND BIODIVERSITY 
IN CHINESE LAW

Xiao WANG1

Since the value of biodiversity and biological resources is being paid 
more and more attention around the world, Intellectual Property (IP) and 
Biodiversityare becoming closely related to each other. Biodiversity and 
biological resources are abundant in China, but there are many problems now, 
which do great harm to these resources. In order to solve these problems, China 
could use IP as a strategy, with solid legal basis to protect these resources. And 
when protecting these resources by IP, some aspects of the biodiversity and 
biological resources, like acquisition, subjects, permission and protection and so 
on, should be attached with more consideration by the legislator. 

1 REALITY: PROBLEMS IN THE PROTECTION OF 
BIODIVERSITY IN CHINA

There are mainly five problems in the protection of biodiversity in China. 
They are (A) biological extinction; (B) bio-piracy; (C) the invasion of alien species; 
(D) challenges from the biological technology strategy; (E) unestablished benefit 
sharing mechanism.

1.1 Biological Extinction
As we all know, human activity accelerates biological extinction, the loss 

of genetic diversity and degradation of the ecosystem. For example, until 2008 
in China, almost 4000-5000 kinds of advanced plants were endangered. This 
number occupied 15%-20% of the total number in China.

1.2 Bio-piracy 
Bio-piracy means extracting biological gene resources illegally. When 

pirates get these resources, they always turn them into medicines protected by 
patent law in their own countries. This behavior absolutely violates the interests 
of those countries where biological gene resources come from. China is one of 
those victims. Those western pirates steal all biological gene resources like the 
wide soybean in Shanghai, the Beijing duck and many other Chinese herbal 
medicines. 

1.3 Invasion of Alien Species
According to the IUCN`s report, nearly half of the worst alien species have 

invaded in China. For example, every year, pine wood nematode, oracellaacuta 
and USA white moth bring great losses to forest; the invasion of ragweed, 
mikaniamicranthaand aircraft grass is destroying local agricultural production; 
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what`s more, the invasion of rice straw is initiating the degradation of the water 
exchange ability and therefore causes the outbreak of red tide. And there are 
many other examples in China. These cases illustrate that the invasion of alien 
species is really a big problem in protecting biodiversity in China.

1.4 Challenges from the Biological Technology Strategy
Nowadays, many developed countries apply their biological technology 

invention patents in developing countries where the biological resources are 
abundant. By doing this, those developed countries could establish the economic 
advantage in future competition. In China, until 2006, Chinese Intellectual 
Property Office accepted 37,300 biological technology invention patent 
applications, which is 3.4% of the total acceptance. And in those applications, 
62.5%, that is 23,300 are domestic applications, and 37.5%, that is 14,000 are 
foreign applications. When come to the authorization, the CIPO authorized 
3405 biological technology invention patentwhich occupies 42.5% of the total 
authorization number. 

1.5 UnestablishedBenefit Sharing Mechanism
Developing countries are constantly appealing to establish the benefit 

sharing mechanism in biological resources. Although CBD acknowledged the 
principle of sovereignty in biological resources, the western countries still 
consider it as a moral right not an entity right. Therefore, in fact, there is no 
benefit sharing mechanism in biological resources. And this blank is the 
presentation of the rights violation to those developing countries. 

2 RATIONALITY: WHY INTELLECTUAL PROPERTY RIGHTS 
SHOULD PROTECT BIODIVERSITY

2.1 A Reasonable Strategy for Developing Countries
As the developing of the knowledge economy, more and more western 

countries choose to use intellectual property as a strategy to maintain their 
interests. And this trend leads to the improving the level of IP protection. Under 
this circumstance, since we cannot change this trend, we should consider how 
to use their rule to protect our own interests.

Therefore, using IP system to protect biodiversity and biological resources 
is a good choice for developing countries. Firstly, in those countries, biological 
resources are abundant and valuable. What is more important, these resources 
areavailable and more and more developing countries are realizing and using the 
interests of them to make contribution to their own development. Secondly, the 
absence of protection in biological resources makes it convenient for developed 
countries to steal those resources. To avoid stolen, developing countries should 
not delay to bring those resources into IP protection. And the IP protection should 
consider the advantages and avoid disadvantages in different countries.
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2.2 Legal Basis for Biological Resources IP Protection
After talking about the necessity of bringing biological resources into IP 

protection, some may question that, is there any basis for IP protection? So in 
this part I will list some internationalconventions to support the view that there 
is a solid legal foundation for IP law to protect biological resources. 

2.2.1 Convention on Biological Diversity (CBD)
The first is the Convention on Biological Diversityin 1992. As we all 

know, this convention concerns about all the ecosystem, species and gene 
resources. In the aim of persistence use of the components of biodiversity and 
fair and reasonable share of the interests, Article 15 in CBD establishes basic 
principles for utilization and protection of biological resources. These basic 
principles include the principle that gene resources should under the control of 
national sovereignty, the principlethat obtaining of gene resources should get 
prior admission and the principle that interests existing from the use of gene 
resources should be fairly shared. 

These basic principles confirm that every nation has the sovereignty 
to their genetic resources, and it is a decision of each country whether any 
gene resource can be obtained or used. Furthermore, these principles provide 
legitimacy for every country to build legal system and judicial mechanism to 
protect biodiversity and biological resources.

2.2.2 The International Treaty on Plant Genetic Resources for 
Food

The Food and Agriculture Organization of the United Nations adopted this 
treaty in 2001. The aim of this treaty is nearly the same of CBD, that is, to keep the 
food security and accelerate the sustainable development of agriculture and the 
sharing of interests. In this treaty, the protection of plant genetic resources for 
food is regulated in detail, for example, the collection and preservation of those 
resources, measures for sustainable use of resources and the acknowledgement 
of the farmers rights based on those resources. The ideas in this treaty indirectly 
support the IP protection of biodiversity. 

2.2.3 International Convention on the Protection of New 
Varieties of Plants (UPOV) 

This convention confirms the right of breeders who breed new varieties 
of plants. The right authorizes breeders to get interests from new varieties of 
plants and exclude the unauthorized production and selling of those varieties. 

2.2.4 Agreement On Trade-related Aspects of Intellectual 
Property Right (TRIPs)

TRIPsconfirm the patent protection or other specialized protection of the 

new varieties of plants. Although TRIPs did not concern about the obtaining and 
interests sharing of gene resources, since new varieties of plants are included in 
biological resources, the acknowledgement of patent protection shows that IP is 
a very important tool to protect biological resources. 

The four conventions above provide solid legal basis for developing 
countries, absolutely including China, to establish their own IP protection to 
biodiversity and biological resources.

3 POSSIBILITY: HOW TO BRING BIOLOGICAL RESOURCES 
INTO IP PROTECTION IN CHINA

When talking about how to bring biological resources into the protection 
of Chinese IP Law, we should establish the so-called biological resources IP 
systemfrom the view of protection and utilization of biological resources. This 
system includes six parts.

3.1 Acquisition
Traditionally, intellectual property rights can be obtained automatically 

or by registration. The copyright is obtained automatically, while patent and 
trademark are protected only after being registered. Since biological resources 
are widespread, the cost of protection by registration is too high for the society 
to afford; automatic protection is a more feasible approach. 

Meanwhile, in order to achieve a more effective management and 
judicial relief, administrative departments should provide valid procedure for 
registration.

3.2 Contents and Exertion
As to the traditional IP rights, the biological resources IP rights 

containpersonal rights and property rights. Property rights are easy to understand, 
and by exerting this kind of rights interests of biological resources could be 
shared. But whencome to personal rights, the question is more complicated. 
Since members of the community pay the labor to maintain the interaction 
between biological resources and the environment, this relationship confirms 
the nature of personal rights in the IP rights of biological resources.“Informed 
Consent Right” is a good example to explain this. The knowledge of biodiversity 
or biological resources in certain community is accumulated and inherited from 
generation to generation. And this accumulation and inheritance constitute 
an ecological culture for local people. So it should be taken for granted that 
the Informed Consent Right is an important personal right in the biological 
resources IP rights. 

3.3 Subject
Since biodiversity and biological resourced are emerged in certain area, 

the subject of biological resources IP rights should be the local people. And it is 
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necessary for them to found a representative officeto represent and exert their 
rights if there are too many people in that area. But how to confirm whether a 
person is a local member and the discussion about whether biological resources 
IP rights are collective rights are controversial which deserve further study.

3.4 Permission 
The permission of biological resources IP rights should follow not only the 

traditional legal formalitiesfor IP rights but also the informed consentprinciple. 
This principle is a representation of the Informed Consent Right which we had 
talked about above.

3.5 Interests Shared Mechanism
Since most people in the world acknowledge that both users and owners 

should share interests coming from the utilization of biological resources, the 
problems now are how should interests be shared, and what proportion should 
be followed? 

Fortunately, there was a file considering about these and it could be a good 
reference for questions above. This file was called The Draft of the Guidance of 
Acquisition and Benefit Sharing of Genetic Resources, submitted by the Swiss 
Government to WIPO in April 25th 2001. This file concerned about the definition 
of benefit sharing and came up with 12 ways for benefit sharing. 

3.6 Protection
We should make clear four basic points about protection. Firstly is the 

protection scope of biological resources IP rights. This scope should be wider than 
traditional IP rights. Secondly are the composing conditions for infringement. 
We hold the view that infringement acts should be the decisive condition for 
infringement. And then is the way to solve the disputes of biological resources. 
We should handle the disputes between subjects with flexibility and let them 
choose the best way to solve them. At last is the way to undertake infringement 
liability. Besides the civil liability, the infringement liability can also be 
undertaken in an administrative way andeven by penalty. 

REFERENCES
HU, Jia-bin; BI, Bo; GUO, Wei. On reconstruction of ChineseLegal System for 
Protection and Sustainable Use of Biological Diversity. Territory & Natural 
Resources Study, v. 2, p. 621-, 2002.

NANJING INSTITUTE OF ENVIRONMENTAL SCIENCES, SEPA. Biodiversity Status. 
Available at: <http://www.biodiv.org.cn/browse.asp?Id=184,2005-05-121>. 
Access date: 25 nov. 2014.

QIN, Tian-bao. On theLegal SystemImprovement of the Genetic ResourcesSafety. 
Available at: <http://www.riel.whu.edu.cn/show.asp? Id=3252>. Access date: 4 
nov. 2005.

SONG, Jian-hua. The Protection of intellectual property rights of the biotechnology 
inventions and theAccess and the Distribution of Benefits of Genetic Resources. 
Patent Law Study. Beijing: Intellectual Property Press, 2001.

ZHANG, Jian-bang. Rules on the Acquirement and Benefit Sharing of Biological 
Genetic Resources in International Law. Law Science, v. 6, p. 98-991, 2005.

ZHOU, Li-ping. Population, Resources, Environment and Sustainable 
Development. Available at: <http://www.cpirc.org.cn/rkxh/lwjx/lwjx-8.pdf >. 
Access date: 10 dec. 2007.

http://www.biodiv.org.cn/browse.asp?Id=184,2005-05-121
http://www.riel.whu.edu.cn/show.asp?%20Id=3252
http://www.cpirc.org.cn/rkxh/lwjx/lwjx-8.pdf


145

Section 2

INTERNATIONAL, INVESTMENT, 
TAXATION AND GOVERNANCE 

LAW

THE TRANSITION OF INTERNATIONAL LEGAL 
STATUS AND TREATY OBLIGATIONS OF HONG 
KONG AND MACAU SPECIAL ADMINISTRATIVE 
REGIONS UNDER ONE COUNTRY TWO SYSTEMS 

PRINCIPLE
Muruga Perumal RAMASWAMY1

1 INTRODUCTION
While most sovereign states consist of a single political or legal system, 

some are characterized by more than one system. The coexistence of more than 
one system within a single sovereign state is capable of raising a myriad of 
challenges both in domestic frontiers and in international relations. The diverse 
systems in operation in a single sovereign state could create uncertainties 
regarding the uniform implementation of specific international legal obligations 
across the whole sovereign territory. This is due to the possibility that different 
methods of incorporation of international norms into domestic law or different 
interpretations by the domestic courts could result from such diversity. This in 
turn could create concerns about the effectiveness of any international legal 
obligations governing the sovereign territory in question. Although, there 
could be more than one system in place in a single sovereign state, it is the 
central sovereign authority of the entire state that can undertake obligations 
in international legal regimes that are open only to parties that are states. 
However, it is not always the same central sovereign authority, which is capable 
of undertaking international legal obligations. For example, in international 
legal regimes that are open to non-state entities, other forms of governmental 
authorities like regional governments or separate customs territories could 
undertake international obligations. Membership and undertaking of obligations 
in the World Trade Organization (WTO) is a classic case in this regard. 

If part of a state territory was previously under the sovereignty of another 
state, certain international legal obligations governing that part of the territory 
could have been inherited as a result of the state succession. An existing state 
succeeding a territory that was previously under a colonial rule is a good 
example. In such circumstances, two sets of international obligations become 
relevant for the consideration of the succeeding state. First, the succeeding 
state’s responsibility to continue to honour the international obligations that 
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were applied to that territory before the succession is an important question for 
consideration. Secondly, the succeeding state has to determine whether it will 
extend its own international obligations (applicable to the rest of the territory of 
the succeeding state) to that territory subsequent to the succession. In such an 
example, how much the succeeding state would be willing to continue to honour 
the international obligations previously applied to the colonial territory will be 
based on whether the change of sovereignty was consensual or forceful. 

Often in a situation of a consensual change of sovereignty, the relevant 
states may explicitly discuss and agree about the continuity of international 
obligations subsequent to the change of sovereignty. In case of a forceful 
change of sovereignty, the succeeding state may typically challenge continuity 
of international obligations undertaken by the previous sovereign. In the same 
example, how smoothly the succeeding state could extend its own international 
obligations to the new part of the territory that was previously under the colonial 
rule will depend on the homogeneity of the political, legal, economic and social 
systems of the new territory. If the new territory has a very diverse system 
from the rest of the succeeding state, extension of international obligations 
to the new territory may require various adaptations. Similarly, how far the 
succeeding state could control the new territory from undertaking its own set 
of international obligations in international legal forums (like the WTO) that are 
open to non-state entities, will depend on the level of autonomy granted to the 
new territory by the succeeding state. For example, if the new territory enjoys a 
greater autonomy in establishing certain types of international relations, it may 
typically undertake bilateral or regional obligations that is applicable only to its 
territory and not to the other parts of the succeeding state. 

Based on the various factors that determine how international legal 
obligations could be continued or affected in the context of a state succession, 
the present chapter examines the evolution of international treaty obligations of 
Hong Kong and Macau Special Administrative Regions (SARs) from their colonial 
period to the contemporary position under the ‘One Country Two Systems 
Policy’ of Peoples Republic of China (PRC). Hong Kong and Macau are typical 
examples of colonial territories reverting back to the motherland possessing the 
qualities of high degree of autonomy and distinct political, legal and economic 
systems. This chapter first examines the legal status of Hong Kong and Macau 
and the application of diverse treaty obligations during different periods. As 
both territories were never full-fledged states, it is always interesting to ponder 
how treaty obligations were acquired and implemented during different stages.

The chapter starts with an examination of how both territories came 
under the colonial administration and what was the role of international 
law or legal agreements. The British administration of Hong Kong and the 
Portuguese administration of Macau and the extension of the international 
treaty obligations of the respective European powers to the two territories are 
examined. The gradual grant of autonomy to the two territories by the colonial 
powers, which lead them to assume international obligations on their own in 

certain legal regimes is investigated. The Chapter then focuses on the diplomatic 
initiatives and the resulting legal agreements between the colonial powers 
and China regarding the international legal status and succession of treaty 
obligations of the two territories. The next part of the chapter investigates how 
the international treaty obligations of the two territories were influenced by the 
transfer of sovereignty by closely studying their respective joint declarations, 
which determined the resumption of the Chinese sovereignty over the two 
territories. 

Subsequently, the chapter identifies the current set of international 
treaty obligations of the two SARs and traces three major sources of those 
obligations namely the treaty obligations arising from the colonial undertaking 
and continued to be applied in the post-handover period, the treaty obligations 
undertaken by virtue of the autonomy of the two territories and the treaty 
obligations of China that were extended to the two SARs after the handover. 
The final part concludes with relevant discussions on various issues raised 
in the chapter. It examines the homogeneity between the international legal 
status of the two SARs and the subtle differences with regard to the scope 
and implementation of their respective international treaty obligations. The 
emerging trends in entering into inter-regional arrangements with PRC and 
international bilateral agreements with other countries by the two SARs, since 
the handover, are evaluated. The growing diversity in assuming obligations in 
new fields of international relations resulting from the exercise of the autonomy 
of the two SARs is highlighted. The chapter concludes with an argument that 
understanding the unique international characteristics of the two territories are 
crucial for establishing any international relations or carrying out international 
transactions with the two SARs.

2 THE EVOLUTION OF INTERNATIONAL LEGAL STATUS OF 
HONG KONG AND MACAU

Hong Kong and Macau have never been full-fledged states. However, the 
issue of international obligations governing the two territories has always been 
an important question. The significance of the issue is attributable to the distinct 
international legal status of the two territories during different periods of the 
history. Chinese have settled in Hong Kong and Macau for time immemorial and 
both places have originally been a part of Chinese territory. Evidences reveal 
that the two territories have been under the administration of various Chinese 
dynasties during different times. For example, evidences of administration 
of Macau and Hong Kong by various counties and administrative regions 
in southern China during different dynasties are categorically present. For 
example, Macau was administered as a part of the counties and district under 
the Chinese Qin Empire as early as 200 B.C. and subsequently under various 
Chinese dynasties including the Jin and Song Dynasties. Development of specific 
Chinese settlements within Macau and subsequent Chinese Migration to Macau 
during the Yuan and Ming Dynasties were also found (MACAU HISTORICAL 
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BACKGROUND, 2000). Similarly, evidences reveal that Hong Kong was under 
the administration of specific local administrative units of different dynasties 
in south China. Such administration can be clearly seen since China was unified 
under the Qin Dynasty and the practice continued until the Qing Dynasty (TAM 
WAI CHU, 2012). Although, there are similarities in the administrative origin 
of the two territories, how subsequent administrative concessions of these 
territories were granted to foreign powers differ from each other. 

The manner in which the Portuguese and the British secured the 
administration of Macau and Hong Kong respectively from the Chinese are quite 
distinct. In comparison with the Portuguese undertaking of the administration 
in Macau, which was gradual and consensual, the British assertion of 
administration in Hong Kong could be characterized as more rapid and forceful. 
As a continuum of the Portuguese trade expeditions to Asia, Portuguese 
navigators arrived in south China coast during early 16th century and gradually 
sought to establish their presence in the region. Ultimately, in the mid of the 
century, they successfully established a more regular presence in Macau through 
the creation of trading posts that become a channel for Portuguese trade with 
China and Japan. Such establishment was initially governed under different 
leaseholds, which even involved payments of ground rent. In the earlier period, 
the Portuguese administration was mainly limited to the Portuguese residents 
and the Chinese laws continued to govern the Chinese residents in the territory. 
The subsequent Portuguese activities in the territory gradually expanded their 
administration in Macau. The Portuguese used Macau as an important port for 
trading with China until the middle of 17th century, when the Portuguese role 
in global trade slowly started to decline. Macau’s prominence as a trading port 
also gradually started to reduce due to the growth of Hong Kong under British 
administration. However, the Portuguese continued to govern Macau until the 
end of the twentieth century. 

In contrast to the history of Macau, Hong Kong came under the British 
administration in different circumstances. The British opium wars in China in 
the mid of 19th century first resulted in a forceful ceding of Hong Kong Island 
and a part of Kowloon peninsula by the Qing Administration, as a result of the 
Treaty of Nanjing in 1842 and the Treaty of Peking 1860 imposed by the British. 
Subsequently, towards the close of 19th century, the British expanded their 
administration to New Territories in Hong Kong through a forced lease upon the 
Qing Administration for a period of 99 years (through the Convention Extending 
the Territory of Hong Kong 1898). Upon assuming the administration of Hong 
Kong Island, Kowloon and New Territories, Britain gradually recognized them as 
part of its colony under its domestic law. Thus, the three parts of the territory came 
under the British administration in two distinct stages and the administration 
of New Territories was clearly based on a time bound lease distinct from that of 
Hong Kong Island or Kowloon. The fact that a part of the British administered 
territory in Hong Kong was on a time bound lease had an important influence 
on the British decision to handover the whole of the territory it administered 

(including Hong Kong and Kowloon, which were not under such time bound 
lease) back to China towards the end of the lease period. The experience in Hong 
Kong is distinct from that of Macau, where there was no such time bound lease. 
Moreover, Macau was under the Portuguese administration for much longer 
than Hong Kong was under the British administration. Such differences between 
the colonial histories of the two territories raises a particular interest regarding 
the question of legal status of Macau during the Portuguese rule. 

Unlike in Hong Kong, where the legal status of the two distinct parts of the 
territory (that came under British occupation in two stages) is relatively clear, 
the legal status of Macau under Portuguese administration reveals different 
characteristics at different times. A closer look at the long period of Portuguese 
history in Macau, which spanned over more than four centuries, indicates 
that after the Portuguese arrival in Macau, the sovereignty over Macau was 
continued to be exercised by China although the part of the territory came under 
the Portuguese administration. Subsequently, the Portuguese started to carry 
out certain activities without seeking the permission of China as the sovereign. 
However, China still continued to consider Macau as its port for foreign trade 
and in that status, Macau not only thrived to become a key place facilitating 
Portuguese trade with China but also with some other markets in the region. 
Such a situation continued for nearly three centuries and there are evidences 
of the presence of Chinese official and soldiers in Macau during that time. It 
was only in the 19th century, the Portuguese started to assert more concrete 
control over Macau through a series of acts and claims. For example, it started 
to levy taxes on Chinese living in Macau and even ousted the Chinese officials 
and soldiers from the territory. 

Portugal also extended its control over some of the islands neighbouring 
Macau peninsula in 1842 after the British won the first opium war. However, 
subsequently control continued only in two of those islands. Moreover, Portugal 
itself accorded Macau different status at different times. For example, while 
Macau was sometimes considered as a part of Portuguese colonies, in other 
times it was recognized as an overseas province of Portugal. Although, some 
of the bilateral legal agreements between Portugal and China during that 
period sought to recognize the colonial status of Macau or even referring to 
Portuguese sovereignty, they were not ratified by China. At the same time, some 
other legal agreements between the two countries namely the Sino-Portuguese 
Treaty of Peking in 1887 and the Sino-Portuguese Treaty of Commerce and 
Friendship 1888 recognized the Portuguese right of a perpetual occupation and 
government in Macau, albeit subject to a condition that it will not alienate the 
territory without the Chinese consent. In the mid twentieth century, although 
Portugal still accorded Macau the status of a separate overseas province, there 
was a substantial policy shift in this regard during the mid-seventies of the 
century. The new Portuguese policy that emerged at that time, deciding to grant 
independence to all its colonies, resulted in an explicit acknowledgement of 
Macau as a Chinese territory. 
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In comparison with the long history of the Portuguese administration in 
Macau, the status of the British administration of Hong Kong may seem clearer. 
However the forceful characteristic of the treaties that provided the British 
administrative hold in Hong Kong has always been subjected to criticism and 
hence remained a subject matter of controversy. The treaties that lead to the 
ceding of Hong Kong and parts of Kowloon in the first instance and the subsequent 
leasing of New Territories to the British were considered to be unequal treaties 
and consequently did not win the recognition of the Chinese governments before 
and after the creation of PRC. However, unlike in some other British colonies in 
Asia, where indigenous independence movements gained momentum, the PRC 
in its early years choose to maintain the status quo of Hong Kong. The PRC felt 
that the resumption of sovereignty over Hong Kong and Macau through show 
of force was unnecessary and the same has to be resolved through peaceful 
negotiations. Although, the lease hold of New Territories was clearly time bound 
and would have expired towards the close of the twentieth century, the issue 
of Hong Kong and Kowloon would have been more contentious had the British 
chosen to resist their return to the PRC. 

In its early years, the PRC was facing more pressing international 
challenges that demanded priority than seeking the resumption of sovereignty 
over Hong Kong and Macau. Moreover, the role of Hong Kong as a key gateway 
for the emerging PRC warranted the need to take a more gradual approach in 
seeking the return of the territory than risking the loss of peace and tranquillity 
in the region. Therefore, the PRC decided to wait for the right moment to seek the 
resumption of exercise of its sovereignty over Hong Kong and Kowloon, while 
categorically pointing out its non-recognition of the unequal treaties that lead 
to the ceding of those territories to the British in the first place. Although, the 
resolution of the issue of return of Macau would have arguably raised similar or 
even more challenges than in case of Hong Kong, the circumstances and reality 
made the issue of Hong Kong more pressing to be resolved first before the 
question of Macau was taken up. As happened subsequently, the developments 
that lead to the handover of Macau more or less followed the similar path or 
approach that paved way for the resumption of Chinese sovereignty over Hong 
Kong. Moreover, the issue of reunification of Taiwan was another pressing 
challenge facing the PRC and it was inevitable to seek a more cohesive approach 
to resolve the question of all the three territories. It was this need, which indeed 
prompted the Chinese leadership to devise the one country two systems policy 
that ultimately influenced the resolution of the question of both Hong Kong and 
Macau. 

3 INTERNATIONAL TREATY OBLIGATIONS OF HONG KONG 
AND MACAU BEFORE THE HANDOVER

The examination of the key historical developments relating to the origin 
and evolution of the legal status of Hong Kong and Macau during British and 
Portuguese administration respectively, raises an interesting question regarding 

the international legal obligations of the two territories during and after the 
end of the colonial administrations. This section will mainly examine how 
international treaty obligations were undertaken and implemented in Hong 
Kong and Macau during colonial administration and the next section will address 
how the question of state succession of those international treaty obligations 
were resolved under the mechanism that ultimately lead to the handover of 
the two territories to PRC. The international treaty obligations that governed 
Hong Kong and Macau during the colonial period could be categorized into 
two distinct segments. The first segment consisted bilateral or regional treaty 
obligations, which the local governments in Hong Kong and Macau assumed 
themselves by virtue of the grant of autonomy to the two territories (to assume 
certain international obligations that are not limited to states) by Britain and 
Portugal respectively during the period of the colonial rule. The second segment 
consisted of multilateral treaty obligations undertaken by Britain and Portugal 
as states, which they specifically decided to extend the application to Hong Kong 
and Macau respectively.

With regard to the treaty obligations, during most part of the colonial 
administration in Hong Kong and Macau, the colonial powers determined which 
international obligations would be extended to the two territories. Only during 
the last few decades of the colonial rule, both Hong Kong and Macau enjoyed 
greater autonomy in undertaking certain obligations. Even in that period, it 
is not easy to specifically demarcate, which international obligations in force 
were the result of the exclusive decision of the local administration in the two 
colonies. However, assessing the nature and scope of some international legal 
agreements entered in that period, it is possible to infer that the decision to 
undertake them could have been more at the instance of the local governments 
in Hong Kong and Macau than as a result of the influence of their respective 
colonial powers. Although, such autonomy was exercised mainly in entering into 
bilateral or regional agreements, there were some multilateral legal regimes, to 
which Hong Kong and Macau became members by virtue of the autonomy they 
enjoyed. For example, Hong Kong undertook international obligations under 
the General Agreement on Tariffs and Trade (GATT) on 23 April 1986 and Macau 
subsequently followed by joining the GATT on 11 January 1991. Hong Kong 
became a member in regional organizations like the Asian Development Bank 
(ADB) in 1969, which was much earlier than the Chinese membership in that 
body in 1986 (AGREEMENT ESTABLISHING THE ASIAN DEVELOPMENT BANK, 
1965). But Hong Kong joined the Asia Pacific Economic Cooperation (APEC) in 
1991, which was at the same time when China also joined the organization. 

Macau joined some regional bodies through the exercise of its autonomy. 
For example, Macau acceded to the ‘Charter of the Asian and Pacific Development 
Centre’ on 3 June 1993 under the Portuguese administration, when China was by 
then a signatory to that Charter for more than a decade already since 18 February 
1983. Macau’s decision to join that Charter was supported by a declaration of the 
Government of Portugal that was communicated to the United Nations, which 
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confirmed that 
The Government of the Portuguese Republic confirms that Macao, 
as an associate member of the Economic and Social Commission 
for Asia and the Pacific, is authorized to be a party to the Charter of 
the Asian and Pacific Development Centre and to assume the rights 
and obligations contained herein (CHARTER OF THE ASIAN AND 
PACIFIC DEVELOPMENT CENTRE, 1982). 

The specific reference to the ‘authorization’ for Macau to become a party 
to the Charter and to assume rights and obligations made by the Portuguese 
declaration, indicates how Macau was able to practically join international 
legal instruments and undertake obligations in spite of having been a colonial 
territory. The autonomy enjoyed by Macau during Portuguese administration 
was also seen in political, administrative and judicial powers exercised by the 
local administration, which was found to have mainly “reflected local priorities 
with little influence from the global Portuguese empire” (CARDINAL, 2009, p. 
224).

In addition to the above multilateral and regional regimes, Hong Kong 
and Macau also concluded various bilateral international legal agreements by 
virtue of the autonomy during the colonial period. For example, Hong Kong 
had already entered into around twenty different bilateral Air Services and 
Air Services Transit Agreements at the time of its handover to PRC on 1st July 
1997. These agreements were entered into with a diverse range countries, 
which includes Australia, Brazil, Brunei, Canada, France, Germany, India, 
Indonesia, Japan, Republic of Korea, Malaysia, Myanmar, Netherlands, New 
Zealand, Philippines, Singapore, Sri Lanka, Switzerland, Thailand and United 
States of America (HKSAR DEPARTMENT OF JUSTICE, 2015). The above bilateral 
agreements were entered into mostly during 1987 to 1997, which was very much 
within the period, when Hong Kong was already enjoying autonomy in entering 
into certain international agreements. Similarly, at the time of handover, Hong 
Kong had already in place other bilateral agreements governing different fields 
of international relations, like for example Investment Promotion and Protection 
(around eight agreements and earliest of them dating back to 1993), Surrender 
of Fugitive Offenders (around four agreements and interestingly the earliest of 
them was entered only in June 1997, just days before the handover) and Double 
Taxation Avoidance (only one agreement with USA dating back to 1989). Before 
the handover, Hong Kong entered into bilateral international agreements 
mainly in the field of civil or commercial matters. The obvious exceptions were 
the bilateral agreements governing the Surrender of Fugitive Offenders, which 
however were only minimal and were the result of some last minute efforts 
immediately before the handover. However, this trend has obviously changed 
since the handover and the bilateral agreements of the Hong Kong SAR now 
spans to newer fields of cooperation.

Similar to Hong Kong, Macau also by virtue of its autonomy entered into 
different bilateral and regional agreements before its hand over on 20th December 
1999. For example, Macau entered into a bilateral agreement for ‘Trade and Co-

Operation’ with the European Economic Community (EEC) in 1992. Before the 
handover, Macau entered into bilateral Air Services Agreements with Australia, 
Myanmar, Poland, Russia and United Arab Emirates. Moreover, Macau entered 
into some bilateral agreements with Portugal in the run up towards the handover. 
These bilateral agreements mainly addressed the issue of avoidance of double 
taxation and prevention of income tax evasion and the issue of transfer of 
sentenced persons (MSAR LAW REFORM AND INTERNATIONAL LAW BUREAU, 
2015). In comparison with Hong Kong, the number of bilateral international 
agreements undertaken by Macau during the colonial rule was relatively 
limited. But similar to the pattern in Hong Kong, such bilateral agreements were 
mainly confined to the fields of civil or commercial relationships. Moreover, 
as it happened in Hong Kong, the trend changed subsequent to the handover 
and the Macau SAR, since its formation has expanded its bilateral international 
cooperation agreements to more countries and newer fields. 

Other than the bilateral and regional treaty obligations undertaken by 
Hong Kong and Macau during the colonial rule, Britain and Portugal extended 
the application of a whole gamut of multilateral treaties (to which they were 
state parties) to Hong Kong and Macau respectively. For example, in Hong Kong 
the number of such multilateral treaties applied by the British administration 
can be found in the British notification to the UN just before the handover of 
Hong Kong. On 20th June 1997, the British Notification to the UN enlisted more 
than two hundred international and regional treaties that were applied to Hong 
Kong before the handover (UK LETTER OF NOTIFICATION TO UN, 1997, p. 1684). 
With regard to international rights and obligations arising from the application 
of those treaties to Hong Kong, the UK government notified that it will no longer 
be responsible subsequent to the handover of Hong Kong to PRC. The notification 
indicates that the international treaty obligations extended for application by 
Britain comprehended several fields of international cooperation. They were 
not limited to typical fields of civil and commercial cooperation that were of 
primary interest to Hong Kong, while entering into bilateral or regional treaties 
discussed earlier. For example, treaties relating to warfare and disarmament, 
international crime, political relations and diplomacy, health, human rights, 
science and technology, conservation and marine pollution were applied to Hong 
Kong. Other notable fields to which the applicable treaties were related includes 
civil aviation, customs, economic and financial matters, merchant shipping, 
drugs, postal, private international law, telecommunications, intellectual 
property, trade and transportation. Treaties establishing different International 
Organizations as well as International Labour Conventions were also applied to 
Hong Kong.

Although the British notified list of treaties mostly contained multilateral 
treaties to the exclusion of the bilateral treaties, some regional treaties that would 
have been undertaken at the instance of the local government in Hong Kong 
during the colonial period were also included in the list. For example, regional 
agreements like the Agreement Establishing the Asian Development Bank, 
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Asian Productivity Convention and Agreement on the Network of Aquaculture 
Center in Asia and the Pacific applied to Hong Kong were included in the British 
notified list. However, the scope and nature of these agreements as well as some 
of the negotiating history indicate that the original undertaking of the relevant 
obligations could have been the result of the efforts of the local government in 
Hong Kong rather than through the active involvement or decision of Britain. For 
example, the list of governments invited to the conference of plenipotentiaries of 
Agreement on the Network of Aquaculture Center in Asia and the Pacific clearly 
indicates it was the government of Hong Kong that participated and undertook 
obligations and not UK. The above example demonstrates that list of treaties in 
the British notified list were not strictly limited to those that were undertaken by 
Britain as a state and extended to Hong Kong as a colony but also some treaties 
that were undertaken at the instance of the local government in Hong Kong.

Similar to the case of Hong Kong, Portugal also extended several 
multilateral treaty obligations to Macau during its administration. These treaties 
were in diverse fields and are continued to be applied in Macau SAR subsequent 
to the handover to PRC. The multilateral treaty obligations currently governing 
Macau SAR encompasses different fields of cooperation and many of them have 
been in force in Macau even before the handover. These categories include civil 
aviation; customs; drug prohibition; economics and finance; education, science 
and technology, culture and sports; resources and environmental protection; 
foreign defence; health; human rights; intellectual property rights; international 
crime; labour; maritime affairs; private international law; road traffic; posts 
and telecommunications, and the establishment of international organisations 
(MSAR LAW REFORM AND INTERNATIONAL LAW BUREAU, 2015). Although, 
Hong and Macau have many common fields of multilateral obligations, the 
specific instruments in each field and the scope of their application may not be 
the same in the two territories. 

In the past, obviously because of the reason that the sovereign extending 
the application of these multilateral treaties to the two territories were not 
the same, differences in the specific multilateral treaties and scope of their 
application can be expected. However, such difference could still be perceived 
even after the handover with regard to some new multilateral treaties PRC 
decided to extend to the two SARs. For example, in October 2008 the PRC first 
extended the application of WIPO Copyright Treaty (WCT), 1996 and WIPO 
Performances and Phonograms Treaty (WPPT), 1996 only to Hong Kong SAR. 
It was only after five years, it decided to extend the two multilateral treaties to 
Macau SAR in November 2013. Some differences in the scope of application of 
such treaties can also be perceived (SCHLESINGER, 2010, p. 182). There are still 
other multilateral treaties, which PRC has chosen to extend only to one of the 
two SARs. Such differences in the specific multilateral instruments applicable 
to the two territories and their scope of application demonstrates that the two 
territories of Hong Kong and Macau, in spite of many similarities in international 
legal status, have diverse needs and may find different set of international 

obligations pertinent to each of their international relations. The next section 
will examine how the issue of succession of the international obligations of the 
two territories were addressed in the mechanism leading to the handover and 
the current status of international treaties of the two SARS.

4 SUCCESSION OF INTERNATIONAL OBLIGATIONS AND 
THE CURRENT TREATY OBLIGATIONS OF HONG KONG AND 
MACAU SARS

After the establishment of the PRC, the historical treaties with Britain 
and Portugal relating to their administration of Hong Kong and Macau were 
increasingly challenged as unequal treaties. While not recognizing those treaties, 
the PRC indicated that the issue has to be peacefully resolved at appropriate 
moment albeit maintaining the status quo of the territories in the early years 
of establishment of the PRC. The concrete initiatives for reunification of Hong 
Kong and Macau with the motherland, started after the United Nations General 
Assembly (UNGA) recognized the “representatives of the Government of the 
People’s Republic of China are the only lawful representatives of China to the 
United Nations and that the People’s Republic of China is one of the five members 
of the Security Council” in early seventies (UNGA, 1971). 

The initiatives for the return of Hong Kong started first after the PRC and 
Britain resumed diplomatic recognition subsequent to the UNGA Resolution. 
This was followed by similar initiatives made for the return of Macau from 
Portugal. More or less at the same time, the PRC also asserted in the UN that 
Hong Kong and Macau are territories of China occupied by Britain and Portugal 
respectively and question of the two territories were matters within the 
sovereignty of China. In the period following these developments, the premise 
upon which Britain and PRC preferred to address the question of future of Hong 
Kong was different. While Britain was mainly interested to address the question 
based on the three historical treaties that gave birth to the British administration 
in Hong Kong, the PRC continued to insist on the unequal nature of those treaties 
and the consequent non-recognition of those instruments. Moreover, Britain 
realized that in any case, one of the treaty giving rise to the lease over the New 
Territories would expire in 1997 and it may not be sustainable to administer 
only the remaining parts of the territory namely Hong Kong and the parts of 
Kowloon. 

The developments in the seventies prompted the British and the Chinese 
to start formal negotiations on Hong Kong during the early part of the next 
decade, after the leaders of the two states agreed to lay a path for the future 
of Hong Kong. The intense negotiations that started in 1982 mainly applied 
a set of principles derived from the ‘one country-two system’ policy, upon 
which a mutually agreed plan for the resumption of sovereignty was drawn. 
This ultimately resulted in the Sino-British Joint Declaration 1984, whereby 
both countries agreed that China would resume its sovereignty over the whole 
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territory of Hong Kong (including Kowloon and New Territory) from 1st July 
1997 (SINO-BRITISH DECLARATION, 1987). The Joint Declaration, at the very 
outset, referred to the friendly relations that existed between PRC and Britain in 
the some years before signing of the Declaration. It emphasized the importance 
of a negotiated settlement for two specific purposes namely i) to maintain the 
prosperity and stability of Hong Kong and ii) to further strengthen and develop 
the relations between the PRC and Britain on a new basis. It is important to 
emphasize that these two objectives should provide an overarching guidance 
in the event of any interpretation of the Joint Declaration warranted for the 
purpose of governance of Hong Kong SAR. 

Among various matters agreed in the Joint Declaration, the provisions 
addressing international relations of Hong Kong SAR are particularly relevant 
to understand the current international capacity and obligations of the SAR. 
The Joint Declaration clearly recognized that Hong Kong SAR may “on its own 
maintain and develop economic and cultural relations and conclude relevant 
agreements with states, regions and relevant international organisations” 
(SINO-BRITISH DECLARATION, 1987, Paragraph 10). This international status of 
the SAR is further elaborated by the basic policies of the PRC regarding Hong 
Kong SAR under Annex 1. Several pertinent provisions are worth noting in this 
regard. Firstly, foreign affairs is recognized as the responsibility of the PRC and 
subject to this principle, the possibility of representatives of Hong Kong SAR 
participating as members of delegations of the PRC in international diplomatic 
negotiations on matters affecting the SAR is foreseen. Interestingly, such 
participation (subjected to similar conditions) is also recognized in international 
organisations or conferences in appropriate fields, which are limited only to 
states.

The SAR could also participate in other capacity as permitted by the 
PRC and a specific international organisation or conference in question. While 
participation in the above capacities are subjected to certain conditions, the 
freedom of SAR to participate in international organisations and conferences, 
which are not limited to states, is generally recognized. The SAR, on its own, 
is specifically empowered to “maintain and develop relations and conclude 
and implement agreements with states, regions and relevant international 
organisations in the appropriate fields, including the economic, trade, financial 
and monetary, shipping, communications, touristic, cultural and sporting fields” 
(SINO-BRITISH DECLARATION, 1987, Section XI, Annex I). The Joint Declaration 
distinctly recognized that the treaties to which PRC was not a party, but were 
implemented in Hong Kong before handover would continue to be in force in 
the SAR. PRC also undertook to determine, based on the circumstances and the 
needs of the SAR, whether to apply the treaties to which it is already a party or 
becomes a party after the creation of the SAR. It is interesting to note that such 
application would be determined after seeking the views of the SAR, which can 
be seen as a tacit recognition of the autonomy of the SAR. 

Authorization or assistance to the SAR by the PRC in order to make 

appropriate arrangements for the application of other relevant international 
agreements are also foreseen. The Joint Declaration specifically recognizes 
that both International Covenant on Civil and Political Rights (ICCPR) and 
the International Covenant on Economic, Social and Cultural Rights (ICESCR) 
as applied to Hong Kong will continue to be implemented in the SAR (SINO-
BRITISH DECLARATION, 1987, Section XIII, Annex I). PRC is required to take 
necessary measures to ensure that the SAR shall continue to retain its status 
in an appropriate capacity in international organizations in which the PRC is 
a member and the SAR also participates. Facilitating the SAR to continue to 
participate in international organisations in which the SAR participates, but the 
PRC is not a member, is also recognized. The SAR is recognized as a separate 
customs territory and by virtue of which is empowered to participate in relevant 
international organisations and international trade agreements. 

Finally, it is interesting to note that the Joint Declaration provided for 
the creation of a Sino-British Joint Liaison Group mainly for the purpose of 
facilitating the implementation of the Joint Declaration and smooth transfer of 
government in 1997. Some of the matters prescribed by the Joint Declaration for 
the consideration of the Group includes the action necessary on the part of the 
PRC and Britain “to ensure the continued application of international rights and 
obligations affecting Hong Kong” and the action needed “to assist the Hong Kong 
Special Administrative Region to maintain and develop economic and cultural 
relations and conclude agreements on these matters with states, regions and 
relevant international organisations” (SINO-BRITISH DECLARATION, 1987, 
paragraphs 4(b) and 5(b), Annex II). Interestingly, one such explicit actions 
recognized, which is aimed at enabling the SAR to maintain its economic 
relations as a separate customs territory and to ensure the maintenance of its 
participation in the GATT, the Multi-fibre Arrangement and other international 
arrangements indicates the significance attached to the international economic 
obligations of Hong Kong SAR in order to preserve its strength as a major trading 
centre. Based on the Joint Declaration, the National People’s Congress (NPC) of 
the PRC enacted the constitutional document governing the Hong Kong SAR 
namely the Basic Law of Hong Kong SAR, which reinforces the principles of the 
Joint Declaration related to the international legal capacity of the SAR discussed 
above. 

Following the Sino-British experience, the issue of resumption of PRC’s 
sovereignty over Macau was also addressed in similar lines. The PRC and 
Portugal first signed a Joint Declaration in April 1987 agreeing to hand over 
Macau to PRC on 20th December 1999 (JOINT DECLARATION ON THE QUESTION 
OF MACAU, 1988). Subsequently, a Basic Law of Macau SAR to reinforce the 
provisions of the Sino-Portuguese Joint Declaration was also enacted by the 
NPC. Limitation of space does not permit a detailed discussion of the relevant 
provisions Sino-Portuguese Joint Declaration or the Basic Law of Macau SAR 
here. Moreover, the similarity of principles in both Joint Declarations with 
regard to the international legal status and the international legal obligations of 
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the two SARs does not require a detailed discussion of each of them separately.
The increased coordination between the PRC and Portugal with regard 

to some of the international obligations of Macau assumed subsequent to the 
Joint Declaration and the final handover of Macau is worth noting. For example, 
when Macau acceded to the Constitution of the Asia-Pacific Telecommunity 
on 9 February 1993, both Portugal and PRC sent a separate communication 
to the Economic and Social Commission for Asia and the Pacific in support of 
Macau’s accession to the treaty. It is interesting to note how, after the Sino-
Portuguese Joint Declaration was agreed, Portugal as the then colonial power 
still administering Macau and the PRC as the mother land expected to resume 
its sovereignty on a future date in 1999 supported Macau’s accession separately. 
The supplementary nature of both communications in support of Macau’s 
accession could be perceived by its explicit reference to the Sino-Portuguese 
Joint Declaration and the related role of Portugal and the PRC at that moment. 
The Portuguese communication declared that 

The Government of the Portuguese Republic confirms that Macau, 
as an associate member of ESCAP, is authorized to be a party to 
the Constitution of the Asia Pacific Telecommunity and to assume 
the rights and obligations contained therein. [...] In accordance 
with the Joint Declaration of the Government of the Portuguese 
Republic and the Government of the People’s Republic of China 
on the Question of Macau signed in Beijing on April 13, 1987, the 
People’s Republic of China will resume the exercise of sovereignty 
over Macau from December 20 1999, while the Government of the 
Portuguese Republic remains responsible for the external relations 
of Macau until December 19, 1999 (CONSTITUTION OF THE ASIA-
PACIFIC TELECOMMUNITY, 1976). 

Referring to the agreement that China will resume the exercise of 
sovereignty over Macau on 20 December 1999, the Chinese communication 
clarified that thereupon Macau’s 

foreign affairs will be the responsibility of the People’s Republic of 
China. The People’s Republic of China is one of the founding members 
of the Asia Pacific Telecommunity. The Government of the People’s 
Republic of China hereby declares that as of 20 December 1999, the 
Macau Special Administrative Region of the People’s Republic of 
China may continue to stay in the Asia Pacific Telecommunity as an 
associate member in the name of ‘Macau, China’ as it still meets the 
essential requirements for such a membership (CONSTITUTION OF 
THE ASIA-PACIFIC TELECOMMUNITY, 1976). 

The above example indicates that how some of the international 
obligations assumed by Macau in the period after the Sino-Portuguese Joint 
Declaration were not only characterized by the exercise of the autonomy enjoyed 
by Macau local government (as in case of Hong Kong noticed earlier) but also 
resulted out of an improved coordination between the PRC and Portugal.

Subsequent to the birth of Hong Kong and Macau SARs, their Basic Laws 
have implemented the provisions governing the international legal status of 
the two SARs as guaranteed in their respective Joint Declarations. Since the 

creation of the SARs, some new trends in their bilateral treaty obligations could 
be seen. Firstly, assuming bilateral obligations in newer fields of international 
relations and the increase in the number of participating bilateral treaties are 
visible in both SARs. For example, since its creation, the Hong Kong SAR has 
entered into a number of bilateral agreements in the fields of mutual legal 
assistance, transfer of sentenced persons, exchange of tax information, bilateral 
free trade, environment cooperation, labour cooperation, consular agreements, 
and establishment and maintenance of offices or operations of international 
organisations. Since March 1999, HKSAR has successfully concluded bilateral 
agreements on mutual legal assistance in criminal matters with around twenty 
nine different countries around the world (HKSAR DEPARTMENT OF JUSTICE, 
2015, as of 27 May 2015) including notably one with United Kingdom in 2002 and 
another with Portugal in 2004. 

HKSAR has also around fourteen bilateral agreements in force (HKSAR 
DEPARTMENT OF JUSTICE, 2015, as of 4 June 2015) relating to transfer of 
sentenced persons including the very first agreement in this field signed with the 
UK in March 1998 and subsequently the one signed with Portugal in November 
2004. Interestingly, the HKSAR has concluded a bilateral agreement with USA 
for exchange of information relating to taxes in June 2014 and as of 3 September 
2014 has signed similar agreements with six other countries or jurisdictions. 
Starting with the bilateral free trade agreement signed with New Zealand in 
January 2011, the HKSAR has successfully concluded similar agreements with 
the Member States of the European Free Trade Association (EFTA) and Chile 
respectively as of 24th November 2014. It is also important to take note that in 
January 2011 Hong Kong has concluded a bilateral agreement with New Zealand 
to promote environmental cooperation (HKSAR DEPARTMENT OF JUSTICE, 
2015, updated as of 13 June 2011). Another pioneering bilateral agreement was 
concluded in the field of labour cooperation with New Zealand in January 2011, 
followed by similar agreements with EFTA member states and Chile as of 30 
July 2015. Since the date of hand over on 1st July 1997, HKSAR has concluded 
around eight bilateral agreements and arrangements for establishment and 
maintenance of offices or operation of international organisations in Hong Kong 
(HKSAR DEPARTMENT OF JUSTICE, 2015, as of 14 January 2015). Finally, since 
handover, HKSAR has entered into bilateral consular agreements with UK and 
twelve other countries as of 19 May 2015. 

Other than the international obligations undertaken in new fields of 
international cooperation discussed above, the HKSAR has also considerably 
increased the number of bilateral treaties in the fields, where it already had 
international obligations. For example, in the field of Air Services and Air 
Services Transit Agreements, the number of bilateral agreements went up 
from around twenty at the time of handover to sixty five as of 3 August 2015. 
Bilateral agreements in the field of investment promotion and protection, more 
than doubled from around eight agreements to seventeen as of 24 March 2014. 
The bilateral agreements governing the issue of surrender of fugitive offenders 
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witnessed nearly a four-fold increase to nineteen as of 27 May 2015. Finally, 
the bilateral agreements on double taxation avoidance, which stood at only one 
before the handover, saw the highest jump as the number of such agreements 
shot up to thirty nine as of 11 November 2015 (HKSAR DEPARTMENT OF JUSTICE, 
2015).

In case of Macau SAR, the expansion of bilateral agreements to newer 
fields of cooperation, as well as an increase in the number of agreements in 
the fields where cooperation already existed at the time of handover could 
be clearly witnessed. After the handover, the Macau SAR started to conclude 
bilateral agreements in the fields of investment protection and promotion, 
diplomatic and consular relations and abolition of visas. In the existing fields 
of cooperation, the number of bilateral agreements concluded by Macau SAR 
also went up across the board (MSAR LAW REFORM AND INTERNATIONAL LAW 
BUREAU, 2015). For example, in the field of air services cooperation, the number 
of bilateral agreements increased to around thirty and the agreements in the 
field of trade and technical cooperation moved up to twelve. While the number 
of bilateral agreements of Macau SAR in the field of tax cooperation increased to 
twenty, the number in case of its juridical and judiciary cooperation agreements 
increased to five.

Finally, it is interesting to note that after the two SARs have been created, 
a range of agreements have been concluded between the two SARs and the PRC. 
Interestingly, such a trend has also developed among the two SARs themselves. 
Such agreements entered into by Hong Kong SAR are referred as ‘arrangements’ 
and most of those arrangements have been between the SAR and PRC. The 
HKSAR-PRC arrangements have been concluded in various fields of cooperation 
including mutual legal assistance, customs, correctional services, civil aviation, 
education, merchant shipping, taxation, investment, trade and industry, 
construction, environment and conservation, work exchange and in some 
other specific fields. There are many notable arrangements that facilitate the 
relationship and transactions between the SAR and the PRC. In the field of legal 
cooperation, the arrangements for mutual enforcement of arbitration awards 
and, mutual service of process of judicial documents and reciprocal recognition 
and enforcement of judgements in civil and commercial matters are some 
of the key instruments (MOSER; CHOONG, 2009, p. 338). In the field of trade 
cooperation, the Closer Economic Partnership Arrangement (CEPA) between 
Hong Kong and PRC, since its creation in 2003, has continuously evolved over 
a decade with a new supplement to the arrangement been added annually 
(SNYDER, 2010, p. 332). The arrangements between Hong Kong and Macau SARs 
have been mainly in the fields of civil aviation, mutual legal assistance and in few 
other fields. The arrangements seeking reciprocal recognition and enforcement 
of arbitral awards between the two SARs and the arrangement for transfer of 
sentenced persons between them are some of the key developments. Both SARs 
have agreed some important arrangements to promote close cooperation in civil 
aviation. 

Macau has also concluded a separate Closer Economic Partnership 
Arrangement with PRC in 2003, which was followed by regular annual 
supplements agreed until 2013. The legal cooperation between Macau SAR and 
the PRC is sought to be enhanced with two distinct arrangements for mutual 
recognition and enforcement of a) arbitral awards and b) judgements in civil 
and commercial matters. Although, the above Macau-PRC arrangements seem 
similar to that of the Hong Kong-PRC arrangements in the same field, some 
marked distinction could be perceived between them, both in terms of the scope 
and substance. For example, the scope of the service of process arrangement 
between Macau SAR and PRC is more comprehensive as it not only covers the 
service of process of judicial documents but also the issue of investigation and 
obtaining of evidence. Macau SAR has also concluded an agreement with the 
PRC National Directorate of intellectual property to enhance cooperation in the 
field of IPRs. 

Before closing, it is pertinent to note that other than the bilateral and 
regional agreements and the intra-regional arrangements, there is a whole gamut 
of multilateral treaties that are applicable to the two SARs. As contemplated by 
the respective Joint Declarations, these multilateral treaties consisted of two 
categories. While PRC continues to apply most of the multilateral treaties that 
were in force in Hong Kong and Macau before handover, it has since the creation 
of the SARs extended many new multilateral treaties to which PRC is a party. The 
extension of application of the WCT 1996 and WPPT 1996 to both SARs by the 
PRC discussed earlier are some pertinent examples. From the examination of 
the key international treaties of the two SARs in this section, it is evident that 
both the SARs have started to take a more active part in international relations 
than in the past through various international legal regimes.

5 CONCLUDING REMARKS
A large similarity in the history of Hong Kong and Macau as well 

as the one country two systems policy that govern their current status as 
special administrative regions of PRC could elicit a conclusion affirming the 
homogeneity between the two territories in various aspects. The temptation to 
reach similar conclusion with regard to the international legal characteristics 
of the two territories and their treaty obligations is equally high. However, a 
closer examination of specific fields of international relations indicates various 
subtle yet significant differences that are fundamental for anyone seeking 
to establish international transactions or relations with the two SARs. The 
examination in this chapter revealed various differences between Hong Kong 
and Macau in the origins of their respective colonial history, in the evolution of 
their international legal status and the nature of the international obligations 
governing them at different periods. For example, the last section revealed 
some key differences in the scope and substance of bilateral agreements and 
intra-regional arrangements concluded by the two SARs, although they may look 
similar at a cursory examination. Such differences are not just incidental but 
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often the result of a conscious decision made to suit the needs of the respective 
SARs. 

While some differences could have been triggered by the diverse nature 
of the domestic legal systems governing Hong Kong and Macau (common law 
and civil law legal systems respectively), others could have been designed to 
serve the local needs of the SARs. For example, the differences in the CEPA 
Hong Kong and CEPA Macau could be mainly attributed to the diversity of trade 
needs of the two SARs in goods and services. Likewise, in case of bilateral and 
regional agreements, although the fields in which both SARs have concluded 
agreements seems similar, various differences could be perceived with regard 
to the countries or parties with whom such agreements were concluded, and 
the nature and scope of the relevant agreements. Such differences may be 
more difficult note in case of multilateral treaties that are applicable to both 
territories, especially those subsequent to the handover.

Unlike before, the two territories are now under a single sovereign that 
determines the extension of application of multilateral treaties to the two SARs. 
However, the extension of any multilateral treaties to the SARs need not be 
similar both in terms of the time and scope. As seen earlier, the extension of 
the WCT 1996 and WPPT 1996 to the two SARs were carried out by the PRC at 
two different times. Moreover, the treaties applicable in any specific field of 
international relations in the two SARs may be different. For example, in the field 
of IPRs protection, although many multilateral IPR treaties are applicable to both 
SARs, some are only extended to Hong Kong and not Macau, which reflects the 
significance of the protection of specific IPRs in the respective SARs. The Patent 
Co-operation Treaty 1970, for example, while being applicable to Hong Kong SAR 
since 1 July 1997 is not extended to Macau SAR. Similarly, the Convention for 
the Protection of Producers of Phonograms against Unauthorised Duplication 
of Their Phonograms, 1971 is applicable only to Hong Kong SAR and not Macau 
SAR. These examples indicate that the relevance of various multilateral IPR 
regimes to the two SARs are not the same and hence the scope and extent of 
application of the multilateral IPR obligations in the two territories cannot be 
expected to be identical. Even in case of several other multilateral treaties that 
are similarly extended to both territories, the interpretation of the obligations 
or their implementation could be different as the legal system governing the two 
SARs are different. 

Being small territories with distinct international legal personality, the 
opportunity to assess the actual interpretation or implementation of specific 
international obligations could be relatively limited. However, various 
sources could provide useful references. For example, In Hong Kong SAR, as a 
common law jurisdiction, certain practices like the detailed exposition of the 
underlying issues typically done by the common law judiciary in interpreting 
international obligations or the practice of enforcing international obligations 
through enactment of domestic legislation are important sources to examine 
the scope and implementation  of specific international obligations. With 

regard to the scope of the multilateral obligations that are extended subsequent 
to the handover, the PRC communications and notifications to the respective 
treaty bodies or depositories as well as its specific reservations at the time of 
becoming a party to the treaty or extending them to the SARs are some of the 
indispensable sources to understand the scope of any relevant multilateral 
obligations. Moreover, some of the domestic sources in the PRC related to 
specific obligations like the interpretations of the Supreme People’s court or 
any pertinent regulation or notices it issues would be important sources in 
understanding the scope of related obligations. For example, subsequent to the 
conclusion of the bilateral arrangements with Hong Kong and Macau in the field 
of service of process of judicial documents, the Supreme People’s Court on its 
own issued the interpretation titled “Several Provisions on the Issues Concerning 
the Service of Judicial Documents of Hong Kong and Macau related Civil and 
Commercial Cases” in 2009 (POON; SHEN, 2012, p. 122). This an important source 
to understand the scope of the specific obligations arising out of the bilateral 
arrangements on the subject matter with the respective SARs.

The examination of the evolution of the international legal obligations of 
Hong Kong and Macau SARs in this chapter, reveals the growing significance of 
international law in both the territories. Some new trends that have emerged, 
since the creation of the SARs, clearly reveals the increased prominence of 
international legal obligations in various frontiers. This is particularly visible 
in the transforming trend of entering into bilateral and regional agreements 
in new and unconventional fields of cooperation including agreements on 
criminal matters, tax evasion, environment protection and labour cooperation. 
Moreover, the huge leap in the number and diversity of jurisdictions with which 
the bilateral or regional agreements have been concluded, since the handover, 
is another indicator of the growing prominence of international obligations in 
the two SARs. The multilateral obligations in force in the two SARs have also 
considerably increased due the undertaking of the PRC to continue to apply 
the past treaties that governed the two territories before the handover and 
further extend many of its own multilateral treaty obligations to both SARs. The 
creation of the Court of Final Appeal in both SARs has improved the chances to 
ascertain the scope of international obligations governing the two territories 
in more certain terms by seeking final judicial interpretations within the 
SARs. Increased number of judicial decisions in the SARs refer to the pertinent 
international obligations, while rendering justice especially in cases concerning 
human rights and issues arising out of the Basic Laws. 

At the same time, it is necessary to raise a caveat regarding the limited 
international relevance of the new trend of concluding special arrangements 
between the PRC and the two SARs. Although, the two SARs and the PRC are 
independent members in certain international regimes like the WTO, which 
may in theory create some expectations regarding the role and relevance 
of international legal obligations, in reality it is very hard to see how their 
bilateral trade could be dictated or conducted purely on the basis of the relevant 
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multilateral rules. For example, the two CEPAs discussed in this chapter, which 
are bilateral arrangements between the PRC and the two SARS would be more 
relevant than the rules of the WTO in governing their respective bilateral trade. 
The growing number of bilateral arrangements between the two SARs and the 
PRC cannot be seen as subject matter of international relations as they are not 
strictly agreements in an international arena. Instead, the decision of the PRC 
to enter into bilateral cooperation arrangements with Hong Kong and Macau 
can be seen as a categorical recognition of the autonomy of the two SARS by 
the mother land under its pioneering one country two systems policy. In spite 
of the increasing prominence of international legal obligations noticeable in 
the two SARs, it is important to remember that they do not enjoy the status of 
independent states. The fact that they enjoy separate political, economic and 
legal systems should not undermine the need for independent assessment of the 
role and scope of specific international obligations in the two SARs.  Any such 
assessment should give due regard to the undisputable fact that both SARs are 
not states but very much integral part of one single sovereign namely the PRC.

The examination of the transition of the international legal status of the 
Hong Kong and Macau SARs and their respective international obligations in 
this chapter revealed various unique characteristics. Understanding those 
characteristics are crucial for establishing any international relations or 
carrying out international transactions with the two SARs. A comprehensive 
and methodological assessment of the distinct scope of international legal 
obligations governing the two SARs is a necessary precursor for achieving 
effective international relations with the two territories. As evident from the 
discussions in the chapter, any such assessment has to comprehend a whole 
gamut international legal instruments in force in the relevant SAR not only in 
the light of their respective historical background but also their distinct legal 
systems implementing the international obligations under the one country two 
systems principle. 

It is clearly visible that both territories, in spite of never possessing the 
international legal personality of a state, have always been part of several 
international legal regimes. They have been enjoying autonomy to choose and 
enter into certain types of international agreements on their own volition both 
historically as well as under current legal framework governing the SARs. This 
chapter also revealed that PRC has recognized the importance of the continued 
application of various multilateral treaties inherited by the two SARs even 
if the PRC is not a party to it. Moreover, it is clearly evident that the body of 
multilateral and bilateral treaties governing the two SARs have considerably 
expanded since the resumption of sovereignty by the PRC. This growing trend 
of increased participation in international legal regimes along with a more 
conscious development of effective compliance and enforcement mechanism 
should further elevate the international reputation of HK and Macau as truly 
global cities.
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THE BRAZILIAN CONSTITUTION AND THE 
INCORPORATION OF INTERNATIONAL LAW

Luciene DAL RI1

1 THE POLITICAL CONTEXT AND THE CONSTITUTIONAL 
ORDER 

The international law incorporation in Brazilian law has always found 
its regulations in Brazilian Constitutions, albeit partial or incomplete. The gaps 
of the Constitution on incorporation of international law allow, therefore, the 
performance of complementary norms from different sources of law such as 
customs and jurisprudence (MIRANDA, 2011, p. 235).2

The form of international law incorporation to the Brazilian law 
reflects constitutional changes, as well as national and international policies. 
However the variations have not changed the attribution to the Executive 
Branch of initiative and direction of international relations in Brazilian history. 
The Executive Branch competence for international relations is softened by 
constitutional provision of the Legislature participation, through parliamentary 
referendum for the ratification of international treaties.

The Constitution and the custom, when providing the Legislature 
participation in the incorporation of international treaties through analogous 
procedure to the legislative process, reinforce the conception of the Brazilian 
legal system as dualistic, in other words, with clear distinction between 
Brazilian law and international law as well as the full participation of people’s 
representatives in international relations.

2 INTERNATIONAL TREATIES ACCEPTANCE BY BRAZIL 
The current Brazilian constitution (art. 49, I) provides that it is the 

Congress’s responsibility “definitely resolve treaties, international agreements 
or acts that result in charges or commitments against the national property,” 
and defines that is the President of the Republic’s responsibility to “celebrate 
treaties, conventions and international acts, subject to National Congress 
referendum” (art. 84, VIII). Such constitutional provisions allow part of the 
doctrine states that all treaties, agreements or international acts must pass by 
Congress’s appreciation (with approval or rejection), not opening exception 
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2 “As it is known, the sources of law in the strict technical sense (formal sources) are 
the creation modes - or, from another prism, the revelation mode - of legal rules and are 
redirected, essentially, in domestic law, law, custom and jurisprudence” (MIRANDA, 2011, 
p. 235).

    The Transition of International Legal Status and Treaty Obligations of 
Hong Kong and Macau Special Administrative Regions under One Country 

Two Systems Principle

http://www.basiclaw.gov.hk/en/publications/15anniversary_reunification/index.html
http://www.basiclaw.gov.hk/en/publications/15anniversary_reunification/index.html
https://www.wto.org/english/thewto_e/gattmem_e.htm
mailto:luciene.dalri@univali.br


When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

169

The Brazilian Constitution
and the Incorporationof International Law

168

even to Mercosul Treaties.
After approval of the treaty by National Congress, it is the President of 

the Republic’s responsibility to ratify it and incorporate it into Brazilian law. 
The Constitution does not refer the instrument by which the incorporation of 
international treaty must be done. Given this absence, the incorporation is carried 
out via promulgation and publication of executive decree. The consequences of 
international treaty incorporation by executive decree are well observed in the 
different interpretations and values   that the Supreme Federal Court has given 
to the instrument during the last century. The Supreme Federal Court until 1977 
positioned itself by the primacy of international treaty in relation to the norm of 
domestic law, despite being prior or subsequent. In 1977, the Supreme Federal 
Court changed its understanding and began to equate the status of international 
treaty to federal common law (RE 80.004; ADI 1480).

This equation conception of status between international treaty 
(incorporated via executive decree) and federal common law implies greater 
isolation of Brazilian law in relation to international order and reflects the 
political context of dictatorship (1964-1985) of the time.

3 TAX TREATIES AND HUMAN RIGHTS 
However there are two exceptions to this rule, one provided in the National 

Tax Code and another in the Constitution itself - they are about the norms derived 
from international treaty in tax law and human rights. In the first case, Art. 98 
of the National Tax Code provides that “International treaties and conventions 
revoke or modify the internal tax legislation and will be observed by that upon 
them.” On the basis of such provision, currently the Supreme Federal Court 
understands that international treaties in tax law, incorporated to Brazilian law 
override the federal laws (Civ. Ap. 7872; Civ. Ap. 9587). In the second case, the 
Constitution (Art. 5th, par. 3), since 2004 (by the 45th constitutional amendment) 
has provided that “international treaties and conventions on human rights that 
are approved in each house of Congress, in two rounds by three fifths of the 
votes of its members, shall be equivalent to constitutional amendments”. The 
Supreme Federal Court in 2008 also recognized that human rights treaties that 
have been incorporated into the Brazilian right outside the rule described above 
are supralegal norms, in other words, they are under the constitution but are 
above the other Brazilian legal norms (RE 466.343; HC 87.585).

4 TREATIES AND CONVENTIONS DENUNCIATION 
Although the Constitution (art. 49, I) highlights the National Congress 

competence to “definitively resolve” international treaties, doctrine and praxis 
understand that National Congress ultimately decides in case the treaty is 
rejected. This fact is due to discretionary customarily attributed to the Republic 
President, that even with the approval of National Congress to ratify treaties, 
agreements or international acts, cannot ratify them. The Republic President 

customarily and discretionarily shall also denunciate international treaties 
without consulting the National Congress. It is pointed out that none of the 
Brazilian constitutions dealt specifically with international treaties denunciation 
allowing such gap being filled in by constitutional custom.

This practice led to the following question: Would the Constitution 
interpretation, according to the principle of unity, not imply the National 
Congress participation in denouncing international treaties? Such questioning 
was done in 1997 to the Supreme Court through the constitutionality control 
action (ADI 1625).3 The Supreme Federal Court has not definitively manifested yet 
on the subject and the action has awaited judgment for 17 years. The possibility 
of recognizing the unconstitutionality of treaty discretionary denunciation by 
the Executive Branch raises questions related to current constitutional practice 
change and (retroactive or not) effects of the decision.

5 INTERNATIONAL CUSTOM PRACTICING IN BRAZIL 
The presence of custom regarding the international treaty incorporation 

and denunciation process not only fills in the constitutional gaps as well as 
contrasts and overlaps the current internal norms. The custom presence and its 
overlapping are aggravated by observing the application of international law 
custom in Brazilian law through decisions of the Supreme Federal Court.

The decisions of the Supreme Federal Court between 1967 and 1989 
recognized absolute jurisdiction immunity to the states due to international law 
custom, according to which no state could be subjected to part condition before 
the Judiciary of another state, unless it was expressed in this sense its sovereign 
will (par in parem non habet jurisdictionem).4 

This understanding of the Supreme Federal Court was modified in 1989, 
through the waiver of immunity of foreign states to the Brazilian jurisdiction 
with regard to labor causes (Ap. Civ. 9696). In such decision, two grounds are 
observed: the first based on the interpretation of Articles 109 and 114 of the 
Constitution, which provide Brazilian jurisdiction in cases involving entities of 
external public law, in analogy to the Treaties of Vienna on Diplomatic Relations 
of 1961 and on Consular Relations of 1963; the second based on the custom 
relativization of jurisdictional immunity of states from the 1970s through 
international conventions and laws of other countries that distinguish acts jure 
imperii from those jure gestionis.5 Thus, it was constructed the understanding that 
the acts of mere management practiced by diplomatic and consular missions of 

3 ADI 1625 about Executive Decree 2100 of December 20th, 1996 that makes public 
the denunciation, by Brazil, of the OIT Convention N. 158 concerning the Termination 
of Working Relation by Employer Initiative. Retrieved from <http://www.planalto.gov.br/
ccivil_03/decreto/1996/d2100.htm>, accessed on 4th July 2014.
4 I cite as example the Civil Appellate: 9.684 of 1983 (Iraq); 9.686 of 1984 (France); 9.695 
of 1987 (Hungary); 9.704 of 1987 (Lebanon); 9.705 of 1987 (Spain); and 9.707 of 1988 (The 
USA). 
5 European Convention on State Immunity, 1972; Foreign Sovereign Immunities Act, 
USA, 1976; State Immunity Act, UK, 1978.

http://www.planalto.gov.br/ccivil_03/decreto/1996/d2100.htm
http://www.planalto.gov.br/ccivil_03/decreto/1996/d2100.htm


When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

171

The Brazilian Constitution
and the Incorporationof International Law

170

foreign states should not be a ground for the exercise of jurisdiction immunity. 
It occurs, however, that even removing the jurisdiction immunity, even today 
the Supreme Federal Court waives the possibility of property execution of other 
countries in the Brazilian territory, even if they are not affected by diplomatic 
and consular missions.

It is observed that the international law customs, even without any 
constitutional or legislative provision, have internal application through 
jurisprudence, without necessity of internal act of the Executive or the Legislative 
Branches6. This fact puts in evidence not only unconstitutional practice of the 
Supreme Court, but also further problem regarding the discussion on Brazil’s 
adequacy to the monist or dualist theory.7 

The dynamics presented for incorporation and denunciation of 
international treaties and international law custom application in Brazilian 
law denotes the custom overlapping the written norm (law or constitution) and 
implies the hierarchy of sources inversion in the Brazilian law. 

6 CUSTOM, THE CONSTITUTION AND INTERNATIONAL LAW 
Although the custom is the oldest source of law, from the 18th Century, in 

the Civil Law systems, it is observed with ease the advance and the hegemony of 
the law in all areas of law (HESPANHA, 2009, p. 346). 

As evidenced by René David (1994, p. 107), custom as a source of law in 
our modern societies in theory is far from having the importance of having first-
order legislation. The value of custom and its effectiveness as a factor of legality, 
as well as its ability to conform situations of legal and political life prevent its 
banishment from constitutional law.

In this direction, Jorge Miranda shows that “At the constitutional system 
of any country always appear therefore norms coming from law, custom and 
jurisprudence; what varies is the degree and the articulation between them.” 
(MIRANDA, 2011, p. 236). The interpretation presented that “norms created 
by constitutional custom become formally constitutional due to its specific 
reference to the norms of formal constitution”8 complicates when considering a 
custom contrary to the constitution before a “written constitution”.9 

6 “The customary norm thus applies regardless any internal act. Its reception occurs 
via jurisprudence. The courts collect from the international practice evidence the 
substance of custom and give them sense, directly, without intermediation or consulting 
the Executive Branch.” LUPI, 2009, p. 39. 
7 The unfolding concerning the theme permits the classification of Brazil as dualistic, 
although, in some situations, it is possible to see it as monistic (MELLO, 2000, p. 119).
8 “There is one constitutional order, centered on the formal constitution; not two 
constitutional systems, one from legal origin, other from consuetudinary origin. They 
have therefore supralegislative value, and can only be replaced by constitutional law or 
constitutional custom” (MIRANDA, 2011, p. 243).
9 According to Miranda (2011, p. 237): “As Carré Malburg writes, the legal feature of 
the Constitution consists in being a law with enhanced authority, insofar as it cannot be 
modified by an ordinary law and to the extent that limits the legislative competence. There 

The Portuguese author recognizes that in the doctrine:
The differences are related not so much to the figure of 
constitutional custom as to its extension and, particularly, to the 
modalities that it can overlay. The most sensitive and delicate point 
consists in knowing whether it can be accepted or not the formation 
of constitutional custom contra legem (which would be against 
Constitutionem), in other words, the positive custom or creator of 
new norms or negative custom (or disuse) (MIRANDA, 2011, p. 239).

According to the Introduction Law to Brazilian Law Norms, custom as a 
source of law is accepted in a subsidiary manner, that is to say, when the law is 
silent10. This framework limits the custom acceptance to the law gap cases and 
only if they are according or beyond the constitution, but never contrary to it.11

The cardinal point is in the opposition of the customs to formal 
constitutional norms, creating the problem of compatibility of consuetudinary 
constitutional norms with formal constitution. Practice is certainly born from 
rigorous compliance by state agencies of written constitutional norms, the 
doubt regarding these, and it is aggravated by the deficiency of constitutional 
guarantee mechanisms (MIRANDA, 2011, p. 243).

The custom practice in norms of international scope is triggered by the 
Executive Branch in accordance with the Judicial Branch. This fact implies the 
existence and custom practice contrary to the constitution, violating formal 
constitutional provision. Although it is unquestionable the importance of 
customs in constitutional law, custom overlapping the constitution or law is 
not an acceptable practice in Brazilian law. The positivist assumption of law 
overlapping custom is aggravated by the rigidity of the Brazilian constitution 
removing any possibility of constitutional norm derogation by custom or law.

How to interpret then the custom overlapping the Constitution? This 
issue highlights the disregard for the constitution and constitutionality, showing 
the inversion of the hierarchy of the Brazilian law sources.

Contextualization of this fact in the global perspective of the system 
makes the solution to the problem difficult and worsens at the possibility of 
trying the Brazilian law sources to fit into those of international law. The shock 
regarding the degree and the articulation of the custom use as a source of law 
between international law and domestic law is clear.

is incompatibility between the two terms - Constitution and custom. Because custom, not 
being written, does not need a review process to modify it. The custom does not have 
superior strength that characterizes the constitutional law: only the rules enshrined in a 
written constitution are coated in this special force”.
10 Introductory Law to the Brazilian Law Norms (Decree-Law n. 4657/42) provides the 
subsidiary character of the custom in its art. 4th. “When the law is silent, the judge will 
decide the case in accordance with the analogy, customs and general principles of law.”
11 According to Miranda (2011, p. 241): “The existence of the formal Constitution 
does not determine its exclusivity; it determines (paraphrasing Heller) the primacy of 
constitutional normativity. What the formal Constitution implies is the prohibition of 
constitutional norms created by other means than the legal; is that such norms refer to it, 
converge and form with it, and under its auspices, one separable systematic context”.
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The international law sources do not present themselves in the same 
hierarchical manner as the Brazilian domestic law sources, as seen, for example, 
when comparing the art. 38, 1, of the Statute of the International Court of Justice 
and the art. 4th of the Introduction Law to the Brazilian Law Norms (Decree-Law 
n. 4657/42). It is pointed out that in international law the custom overlapping the 
treaty is reasonable (REZEK, 2013, p. 161).

 The facts point out two hypotheses: the practices of the Executive 
Branch and the Brazilian Judicial Branch tend to primacy of international law 
in relation to domestic law, even encompassing the system of law sources; or 
reflect incompleteness in changing the interpretation of the constitution during 
the constitutional and political transitions, implying inconsistencies in its 
practices and decisions.

These hypotheses, as well as the origin and performance of simplified 
or executive treaties, are being investigated through research project in Brazil. 
The analysis of the facts has provided elements that tend to the conclusion of 
no exclusion of one of the hypothesis over another, but the possibility that the 
incompleteness in changing interpretation of the constitution is more or less 
evident according to the interest of the Brazilian State to open international 
relations or not.
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PRIVATE INTERNATIONAL LAW: PRINCIPLES 
AND RULES IN CHINESE LAW

Kaxiaun GONG1

As China’s economy has boomed over the past 30 years, international trade 
between China and other countries has grown accordingly. It is evitable that 
disputes involving foreign elements are ramping up as the rapid development 
of foreign-related trade. In order to impel the pulse of economy and maintain 
the order of trade, it is indispensable to have a well-round and systematic law 
to keep the normal running of the market. Under this context, also in a strong 
echo of “rule by law” policy, the generation of the law of the People’s Republic 
of China on Choice of Law for Foreign-related Civil Relationships is taken for 
granted. This article is going to introduce this law in a general way and shed 
light on the latest development of private international law. 

1 THE BACKGROUND OF THE GENERATION OF THE LAW OF 
THE PEOPLE’S REPUBLIC OF CHINA ON CHOICE OF LAW FOR 
FOREIGN-RELATED CIVIL RELATIONSHIPS 

Since the policy of reform and opening having been adopted by the Chinese 
government in 1978, China is destined to experience enormous changes. With 
these changes, China is going through unprecedented economy development, 
exchanges of culture as well as conflicts of among diverse cultures, which can 
be manifested by the disputes occurred in the law area.

In recent years, with the increase of China’s foreign-related civil and 
commercial exchanges, there is a sharp rise in quantities of foreign-related civil 
and commercial disputes whose complexity is increasing. For this reason, the 
increasing complexity is putting forward new requirements for the legislation 
concerning foreign civil relationship and justice in China. How to solve the 
foreign civil disputes fair and effectively has become a significant historic task 
for our legislation and justice. However, unfortunately, the existing foreign-
related civil laws, regulations and judicial interpretations are not capable of 
dealing with the totally new and complicated situations concerning foreign 
elements, which has become a giant block in fulfilling the policy of reform and 
opening up under new conditions furthermore in promoting social progress. 
The gap between the existing laws, regulations and judicial interpretations and 
the social practice can be manifested by five aspects, namely, not systematic, 
incomplete, not concrete, not clear, and unscientific, which are not conducive 
to regulate foreign-related relationships, dissolve related disputes, and fully 
protect the lawful rights and interests of the parties involving in a foreign-
related relations. In this context, specifying a comprehensive, systematic and 

1 Masters student of Private International Law at Zhong Nan University of Economic 
and Law.

advanced applicable law allows of no delay, and also fully integrate, perfect, 
amend the existing rules of private international law, which are beneficial for 
China’s further stride to the world and provide legal protection for the parties 
involving in a foreign-related relationships. All of these flaws in the legislation 
has becoming extremely urgent. Luckily, since 2001, the National People’s 
Congress has taken all of these into considerations, and took action on engaging 
the legislative work.

October 28th, 2010 was a remarkable day for private international law of 
China. On this day, the standing committee of national people’s congress passed 
the law of the People’s Republic of China on Choice of Law for Foreign-related 
Civil Relationships was, which came into force on April 1st on 2011. This is an 
applicable law for solving disputes of choosing laws. This is a historic event 
and a limestone in the history of international private law which marked that 
PRC has finally own a more complete, and systematic private international 
law after several generations of private international law legislators and 
scholars of unremitting efforts. The promulgation of this law also proclaims 
to the world that China’s civil law system has stepped into a new era, an era 
marked by the characteristics of this law of being open and inclusive instead of 
being conservative and backward. This law also means that civil legal system 
of socialism with Chinese characteristics has been basically established. This 
law is an inevitable outcome of social development under the background of 
globalization. It shows the faith, confidence and determination that China is 
willing to become one part of the international community, and also shows a 
confident, tolerant and responsible image to the world. All of these will certainly 
contribute to the development of legal construction in China.

2 INTRODUCTION OF THE LAW OF THE PEOPLE’S REPUBLIC 
OF CHINA ON CHOICE OF LAW FOR FOREIGN-RELATED 
CIVIL RELATIONSHIPS

The law of the People’s Republic of China on Choice of Law for Foreign-
related Civil Relationships is destined to be the limestone in the development 
of legislature of private international law. The legislators were based on the 
principle of making a systematic, scientific, and modern Choice of Law for 
Foreign-related Civil Relationships. But it has to mention that Choice of Law 
for Foreign-related Civil Relationships is not a private international code rather 
than a single law.

2.1 The Definition of the law of the People’s Republic 
of China on Choice of Law for Foreign-related Civil 
Relationships

Choice of Law for Foreign-related Civil Relationships is a basic part of a 
legal system, which is aimed at standardizing the foreign property relationship 
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and personal relationship, regulating the relationship occurred in the in 
international civil and commercial exchanges, including foreign property 
rights, intellectual property matters involving foreign-related contract, foreign-
related tort, marriage and family relationship. The application of Choice of 
Law for Foreign-related Civil Relationships quote substantial law between law 
provisions of different countries through the way provided in the applicable 
law. (Also called conflict rules, selection laws, some international conventions 
called the private international law provisions). The substantial law cited by the 
applicable law shall be applied for solving disputes and clarify the rights and 
obligations of parties in particular relationship involving foreign elements. The 
substantial law can be derived from the laws of a particular country or a region. 
Choice of Law for Foreign-related Civil Relationships is an important part of a 
country’s private international law, and it is one of the main and the most core 
of private international law system. However, some scholars believe that Choice 
of Law for Foreign-related Civil Relationships equals private international law. 
In the angle of legislation in private international law of different countries, 
international private law resolve the issues concerning the civil legal status, 
the choice of law in the foreign-related relationship and the resolution to the 
disputes occurred in the foreign-related relationship.

2.2 The function of Choice of Law for Foreign-related Civil 
Relationships

Choice of Law for Foreign-related Civil Relationships is one of the 
indispensable part of a country’s legal system, regarding the standard foreign-
related civil legal relationship, protecting the legitimate rights and interests of the 
parties, solving foreign-related civil disputes. Choice of Law for Foreign-related 
Civil Relationships has a very important function. This law is an indispensable 
part in the construction of socialist legal system with Chinese character.

First of all, the aim of laws concerning foreign-related civil relations is 
to protect the legitimate rights and interests of the parties in a foreign-related 
civil relationship. There are a lot flaws in the current laws and provisions 
concerning regulating foreign-related relationship which is not conducive to 
protect the legitimate rights and interests of the parties in a foreign-related civil 
relationship. In some special civil field, laws in these fields don’t possess any 
provisions about foreign-related matters, such as property law and tort liability 
law.

Secondly, the formulation of Choice of Law for Foreign-related Civil 
Relationships is the need for timely and rationally solving foreign-related civil 
disputes, which has become increasingly complex. In recent ten years, the 
number of foreign-related civil disputes are in the sharp rise. According to 
authoritative statistics, from 1979 to 2001, People’ courts at all levels in China 
have accepted and heard about 23340 foreign-related civil and commercial 
cases; from 2001 - 2005 years, courts at all levels have heard about 63765 cases; 
In 2009, courts have concluded about 11470 cases at the first trial. In order 

to reach the target of fairly resolving civil disputes, to have a systematic and 
complete choice of law for Foreign-related Civil Relationships is indispensable.

Thirdly, the construction of law for Foreign-related Civil Relationships 
is the need of promoting development of foreign-related civil and commercial 
exchange. As the further step to deepen the policy of opening, foreign-related 
civil and commercial exchange have gained a momentum. As for this reason, the 
urgent need for relevant legal protection should be satisfied. The fact we have 
to face is that applicable law dealing with foreign-related stuffs are scattered 
into different civil laws. These provisions cannot undertake the task of resolving 
all disputes without breaking through the scope of its belonging laws’ effect. 
Not likely to resolve the problems by the incomplete choice of law, this is going 
hinder the development of foreign-related civil and commercial exchange. 

3 THE FRAMEWORK AND CHARACTER OF CHOICE OF LAW 
FOR FOREIGN-RELATED CIVIL RELATIONSHIPS

In general, the applicable law is an advanced private international 
law, which has widely absorbed the theories of modern private international 
law, successfully drawn the experiences of the countries in the world and in 
combination with the summarization of 30 years’ experience in legislation and 
judicial practice in China. No matter in the style, in the specific system or the 
rule can reflect many windows which are embodied in the following aspects:

First of all, this law include 52 articles which are separated in 8 chapters. 
The law provides General Provisions, the parties in the foreign-related civil 
relationship, marriage and family, inheritance, property rights, bonds, and 
intellectual property rights in a detail way. The specific provisions in this 
applicable law builds up a systematic and comprehensive private international 
law system, and terminate the status of Chinese private international law of 
being not systematic, incomplete, not concrete, not clear, and unscientific in the 
long period. 

The promulgation of this law makes China a more advanced country in 
legislating private international law in the 21st century. This law is destined to 
be the milestone of Chinese legislation in private international law.

Secondly, in order to protect the legal rights of the parties equally and 
promote the harmonious and stable international civil relations, this applicable 
law upholds inclusive and open international principles instead of narrow 
nationalism, which is based on the purpose of this law. This can be demonstrated 
by Article 1 This Law is enacted in order to clarify the application of laws 
concerning foreign-related civil relations, reasonably solve foreign-related civil 
disputes and safeguard the legal rights and interests of parties. 

From the purposes and principles adopted by this law, we can see that this 
law intends to protect the interests of both parties in a relationship concerning 
foreign elements, which fully demonstrated the confidence, tolerance and 
openness of spirit of Chinese legal system in the new period. Furthermore, this 
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law is definitely going to promote reform and opening up as well as propel civil 
exchanges between China and other counties and enhance China’s international 
image.

Thirdly, the law widely absorbs advanced legislative ideas, giving an 
important position to the principle of party autonomy which is provided in the 
Article 3, General Provision the parties may explicitly choose the laws applicable 
to foreign-related civil relations in accordance with the provisions of law. That 
means Party Autonomy has been treated as a basic principle and provided in 
this law. This principle can be also embodied in following provisions. 

Like Article 16 concerning entrusted agency, the laws at the locality of 
agency act shall apply to agency, but the laws at the locality of agency relation 
shall apply to the civil relations between the principal and the agent. Article 17 
about trust, the parties concerned may choose the laws applicable to trust by 
agreement. If the parties do not choose, the laws at the locality of the trust or of 
the fiduciary relation shall apply. Article 18 is about laws applicable to arbitral 
agreement by agreement.

And this law highlights the most closely related principle. This can be 
found in the Article 2, General Provision. The application of laws concerning 
foreign-related civil relations shall be determined in accordance with this Law. 
If there are otherwise special provisions in other laws on the application of laws 
concerning foreign-related civil relations, such provisions shall prevail.

If there are no provisions in this Law or other laws on the application 
of any laws concerning foreign-related civil relations, the laws which have the 
closest relation with this foreign-related civil relation shall apply and also in 
the article 6 which is As for the application of foreign laws on a foreign-related 
civil relation, if different laws are enforced in different regions of this foreign 
country, the laws of the region which has the closest relation with this foreign-
related civil relation shall apply. The principle of most significant relationship 
has been regarded as basic guide to the applicable law.

Noticing to protect the interests of the weak party, handling the balance 
between certainty and flexibility in a proper way, this law is relatively easy to 
deal with the complicated judicial practice. Considering the interest of the weak 
party is a prevailing trend of legislation in nowadays developed countries. From 
the exact rules in this law, we can see that this law has followed this trend. 

In Article 25 concerning the personal and property relationship between 
parents and children, The laws at the mutual habitual residence shall apply to 
the personal and property relations between parents and children; if there is no 
mutual habitual residence, the laws in favor of protecting the rights and interests 
of the weak in the laws at the habitual residence or of the state of nationality of 
one party shall apply. 

Article 29 is about maintenance that is the laws in favor of protecting the 
rights and interests of the persons being maintained in the laws at the habitual 
residence, of the state of nationality or at the locality of the main properties of 

one party shall apply to maintenance. 
In article 30, which is about guardianship, the laws in favor of protecting 

the rights and interests of the persons under guardianship in the laws at the 
habitual residence or of the state of nationality of one party shall apply to 
guardianship. 

In Article 42, in order to protect consumer who has usually been treated as 
a weak party, it is provides that The laws at the habitual residence of consumers 
shall apply to consumer contracts; If a consumer chooses the applicable laws at 
the locality of the provision of goods or services or an operator has no relevant 
business operations at the habitual residence of the consumer, the laws at the 
locality of the provision of goods or services shall apply. 

In aspect of protecting employee, the Article 43 provides that the laws at 
the working locality of laborers shall apply to labor contracts; if it is difficult to 
determine the working locality of a laborer, the laws at the main business place 
of the employer shall apply. The laws at the dispatching place of labor services 
shall apply to labor dispatches. 

Article 45 intends to protect the aggrieved party in a tort concerning 
products flaws, he laws at the habitual residence of the infringed shall apply 
to product liabilities; if the infringed chooses the applicable laws at the main 
business place of the infringer or at the locality of the infringement, or the 
infringer has no relevant business operations at the habitual residence of the 
infringed, the laws at the main business place of the infringer or at the locality of 
the infringement shall apply. And in Article 46, If such personal rights as the right 
of name, right of portrait, right of reputation, right of privacy, etc. are infringed 
upon via the network or by other means, the laws at the habitual residence of 
the infringed shall apply. 

In Article 25, 29 and 30, law explicitly requires the application of the most 
beneficial law for the weakest party. But in Article 43, 45 and 46, law does not 
adopt the way that has been used in Article 25, 29, 30. Law requires applying the 
law with which the weak party is familiar. This difference is the consideration 
about how to strike the balance in diverse situations by the legislators. In 
addition, based on China’s current situations, this law provides many innovative 
rules, such as in the respect of personal law, which innovatively choose the 
habitual residence as the main link points. 

In Article 11, chapter 2, it provides that the laws at the habitual residence 
shall apply to the civil rights capacities of a natural person. When it comes to the 
declaration of missing or declaration of death, Article 13 provides that the laws 
at the habitual residence of a natural person shall apply to the declaration of 
missing or declaration of death. In article 15, the laws at the habitual residence 
of a right holder shall apply to the contents of his right of personality. In the 
Chapter 3-marrigage and family, habitual residence is commonly adopted as a 
contact point. 

In article 25, the laws at the mutual habitual residence shall apply to the 
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personal and property relations between parents and children; if there is no 
mutual habitual residence, the laws in favor of protecting the rights and interests 
of the weak in the laws at the habitual residence or of the state of nationality of 
one party shall apply. 

In Article 26, as for a divorce by agreement, the parties concerned may 
choose the applicable laws at the habitual residence or of the state of nationality 
of one party by agreement. 

If the parties do not choose, the laws at the mutual habitual residence 
shall apply; if there is no mutual habitual residence, the laws of the mutual 
state of nationality shall apply; if there is no mutual nationality, the laws at the 
locality of the institution handling the divorce formalities shall apply. 

In Article 28, the laws at the habitual residence of the adopter and the 
adoptee shall apply to the qualifications and formalities of adoption. 

The laws at the habitual residence of the adopter at the time of adoption 
shall apply to the validity of adoption. The laws at the habitual residence of the 
adoptee at the time of adoption or at the locality of the court shall apply to the 
termination of the adoptive relation.

In Article 29, the laws in favor of protecting the rights and interests of the 
persons being maintained in the laws at the habitual residence, of the state of 
nationality or at the locality of the main properties of one party shall apply to 
maintenance. 

In Article 30, the laws in favor of protecting the rights and interests of the 
persons under guardianship in the laws at the habitual residence or of the state 
of nationality of one party shall apply to guardianship. 

In Chapter 4-Heritage, Article 31 The laws at the habitual residence at the 
time of death of the deceased shall apply to legal inheritance, but the laws at 
the locality of the real estate shall apply to the legal inheritance of a real estate. 

Article 32 A testament shall be confirmed as valid if its form conforms to 
the laws at the habitual residence, of the state of nationality or at the locality of 
the testamentary acts when the testament is made or at the time of death of the 
testator. 

Article 33 The laws at the habitual residence or of the state of nationality 
when the testament is made or at the time of death of the testator shall apply 
to the validity of a testament. Why habitual residence is commonly adopted by 
this law? I have to mention the contact points in the Lex Personalis. It has been 
admitted that Lex Personalis can be concluded as the law of a natural personal’s 
nationality or the law of a natural personal residence. In the development of 
private international law, the contact point of residence has solving a lot of 
problems for its flexibility, practicability and manipuility. 

The flexibility of a natural person lies at its closest relationship with a 
natural persona’s civil activities, especially for a natural person who has two or 
three nationalities or no nationality. Even though a natural person owns a single 

nationality, if there are no civil and commercial contacts between the natural 
person and the place of its nationality, the nationality just means a political 
status. If it is compulsory to apply the law of a natural person’ nationality, it is 
unfair for the parties. The reality China has to face is that of a Sovereign State 
that holds two different political systems and four jurisdictions, namely People’s 
Republic of China, Hong Kong, Macau and Taiwan. Under this circumstance, 
people from four jurisdictions have only one nationality, namely People’s 
Republic of China. If the law of nationality has been adopted by the law, it will 
be pointless and useless to solve the inter-regional conflict within China. From 
the context of current China, adopting the contact point of habitual residence is 
thoughtful and wise.

In the respect of movable property rights, Article 36 provides that the 
laws at the locality of immovable shall apply to the right to immovable; Article 
4 first clear provides direct applicability of mandatory rules, etc. All of these 
makes this law act as a reflection of condensed international essence and 
Chinese characteristics.

4 AN EVALUATION OF CHOICE OF LAW FOR FOREIGN-
RELATED CIVIL RELATIONSHIPS

However, as the first private international law of PRC, some flaws are 
existing in this law, which are needed to discuss in a deep way and finally 
eradicate them. For example, in the respect of structure of this law, it only 
provides rules for regulating the foreign-related civil legal relationship instead 
of including international civil jurisdiction, recognition and enforcement of 
foreign court and the arbitration. 

This structure is not compatible with the trend of structure of 
contemporary private international law code structure. When it comes to the 
contact point, although it takes often residence as the primary point of personal 
laws, the term of often residence does not defined in clear way which will 
inevitably cause some difficulties in judicial practice. 

When it comes to the applicable laws of movable prosperity rights, 
although it has provided that the parties can choose the applicable law of the 
movable property through agreement, there is no restriction in the agreements 
of parties when choose the applicable law concerning movable property rights 
, which may leads to the conflict between choosing applicable law and interests 
of a third person in good faith and also contravene the doctrine of Numerous 
Clausus; In addition, even though party autonomy is emphasized in the general 
principle part, the exact rules, on the wording, highlight that parties choose the 
law should be in accordance with the law, which actually shake the status of 
party autonomy as the basic principle; this law dose not settle down the problem 
of the applicable law which can be applied in the civil relationship between 
Mainland and Hong Kong, Macao and Taiwan regions, and also does not specify 
that how to apply international treaty and international conventions, and other 
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important matters. For the problems mentioned above, legislators of this law 
do not completely accept scholar’s advice or the judicial practice experience; 
Objectively speaking, this make up the deficiency of this law.

In a word, in spite of the flaws, these problems cannot erase the 
advantages of this law. The law is going to act as the main role of adjusting 
international civil relationship, and also this role is going to be more significant, 
which can promote China’s further reform and opening up and also provide 
legal protection for building a harmonious society.
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PARTY AUTONOMY IN CHINESE PRIVATE 
INTERNATIONAL LAW

Tianqi XIE2

1 INTRODUCTION
The most important principle of contract law is the principal of 

party autonomy in which a party exercises autonomy in deciding who to 
contract with; on what terms to contract; and how to behave in the course of 
performance (REINER; HOWELL; JANSSEN, 2003, p. 3). It means that parties 
must be well informed upon the every necessary subjects of the contract such 
as other party, terms and result of the contract in order to evaluate what they 
are offered to promise. After this step, they can only present their intention to 
enter into contract by freely given consent. Thus, the intention of parties has 
been emphasized by Dr. Nagla Nassar; No one person’s will is supreme: rather, 
the contractual relationship is regulated, giving both parties equal entitlement 
to continue the relationship (NYGH, 1999, p. 29). Party autonomy has become 
the one principle in conflict of laws that is followed by almost all jurisdictions. 
Although there have been many precursors to party autonomy, the principle 
has never been as widespread in application as it is today. It has been said that 
“perhaps the most widely accepted private international law rule of our time 
is that the parties to a contract are free to stipulate what law shall govern their 
transaction.” The Institute of International Law calls party autonomy “one 
of the fundamental principles of private international law” (INSTITUTE OF 
INERNATIONAL LAW, 1992).

Also, party autonomy has become a very important rule in China. Before 
we get into that, let us make a look at the development of party autonomy in China.

2 THE DEVELOPMENT OF PARTY AUTONOMY IN CHINA
China is one of the first countries in the world enacting a separate law 

governing the application of laws to civil matters involving foreign elements. 
In 1918, the Northern Warlord Government enacted the Regulations on the 
Application of Laws. In 1927, the Kuomintang (The Nationalist Party) government 
in Nanking issued a decree permitting temporary continued use of this set of 
regulations. In the first 30 years following the founding of the People’s Republic 
of China in 1949, there was virtually no legislation on the application of laws to 
civil matters involving foreign elements. 

After China adopted the policy of reform and opening up in 1978, progress 
and development were realized in the construction of a socialist legal system in 
the country. Under such a general situation, legislation on the application of 
laws to civil matters involving foreign elements took its initial shape as the times 
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require. Hence, China has successively enacted the Law on Economic Contracts 
Concerning Foreign Interests, the Law on Inheritance, the General Principles of 
Civil Law, the Law on Adoption, the Law on Maritime Commerce, the Law on 
Negotiable Instruments, the Law on Civil Aviation, the Contract Law, etc. which 
all make provisions for the Law of the People’s Republic of China on Choice of 
Law for Foreign-related Civil Relationships. 

In particular, the General Principles of Civil Law devotes an exclusive 
chapter to making provisions for civil matters involving foreign elements. The 
Supreme People’s Court, in efforts to meet the requirement for the adjudication 
of relevant cases, enacted judicial interpretations including the Provisions of 
the Supreme People’s Court on the Relevant Issues Concerning the Application 
of Law in Adjudicating Foreign-Related Contractual Dispute Cases in Civil and 
Commercial Matters. 

We ought to say that the enactment of these laws and judicial 
interpretations has contributed to providing important legal bases for People’s 
Courts’ adjudication of cases of civil or commercial matters involving foreign 
elements, and has played an important role in meeting the requirement of China 
for reform and opening up. 

Article5 of Law of the People’s Republic of China on Economic Contracts 
Involving Foreign Interest (1985) first stated party autonomy: “The parties to 
a contract may choose the proper law applicable to the settlement of contract 
disputes. In the absence of such a choice by the parties, the law of the country 
which has the closest connection with the contract shall apply.” After that, party 
autonomy has become the general provision in laws applicable to foreign-
related contracts: 

The parties to a foreign-related contract may choose the law 
applicable to settlement of their contractual disputes, except as 
otherwise stipulated by law. (Article 145 General Principles of the 
Civil Law of the People’s Republic of China)；

The parties to a contract may choose the law applicable to such 
contract, unless the law provides otherwise. (Article 269 Maritime 
Code of the People’s Republic of China)；

The parties to a contract of civil air transport may choose the law 
applicable to the contract unless otherwise provided by law. (Article 
188 Civil Aviation Law of the People’s Republic of China)；

The parties to a foreign-related contract may choose those laws 
applicable to the settlement of contractual disputes, unless 
stipulated otherwise by law. (Article 126 Contract Law of the 
People’s Republic of China)；

A party to a foreign-related commercial contract may, in or after the 
execution of such contract, select the governing laws with respect 
to any dispute arising from such contract by explicit means after 
consultation. (Minutes of the Second National Working Conference 
on the Trial of Foreign-Related Commercial and Maritime Cases);

Parties to a foreign-related commercial contract may, through 
consultation, change the governing laws selected at the time of 

conclusion of the contract, during the period from the time after 
the contract has been concluded till the time prior to the close of 
the court debate of the first instance; provided that such change 
will not impair the lawful interests of any third party. (Minutes of 
the Second National Working Conference on the Trial of Foreign-
Related Commercial and Maritime Cases);

The foreign-related commercial cases shall correctly choose the 
governing law according to the relevant provisions or as agreed 
by the parties concerned except for the three types of contracts 
set forth in Paragraph 2 of Article 126 of the Contract Law of the 
People’s Republic of China which must be governed by the laws 
of China; the international treaties acceded to by China shall take 
precedence in application excluding the clauses for which China 
has declared its reservations, and international practices may be 
taken as reference at the same time. (Notice of the Supreme People’s 
Court on Several Issues Concerning the Trial and Enforcement of 
Foreign-related Civil and Commercial Cases);

Where parties to a foreign-related commercial contract fail to select 
the governing laws of the contract, such parties may make their 
decision prior to the close of the court debate of the first instance 
after a people’s court accepts the case. Where parties fail to do so 
after negotiation, the laws of the place most closely connected with 
the contract shall apply. (Minutes of the Second National Working 
Conference on the Trial of Foreign-Related Commercial and 
Maritime Cases);

In a contractual dispute, the parties’ choice, or alteration of their 
choice, of the law applicable thereto shall be made in an explicit 
manner. (Article 3 Provisions of the Supreme People’s Court on 
Certain Issues Concerning the Application of Law in the Trial of 
Cases Involving Disputes over Foreign-related Civil or Commercial 
Contracts);

Where the parties concerned in a contractual dispute choose, or 
alter their choice of, the law applicable thereto, as agreed upon by 
them through consultation prior to the end of court debate of the 
first instance, the people’s court shall permit the parties to do so. 
(Minutes of the Second National Working Conference on the Trial 
of Foreign-Related Commercial and Maritime Cases);

Where the parties concerned in a contractual dispute fail to choose 
the law applicable thereto, but they both invoke the law of a same 
country or region, without raising any objection in respect of the 
application of law, the parties shall be deemed to have made the 
choice of the law applicable to the contractual dispute. (Article 
4 Provisions of the Supreme People’s Court on Certain Issues 
Concerning the Application of Law in the Trial of Cases Involving 
Disputes over Foreign-related Civil or Commercial Contracts);

In a contractual dispute, if the parties’ choice, or their altered 
choice, of the law applicable thereto is a foreign law, the parties 
shall provide or prove the related content of the foreign law. 
(Article 9 Provisions of the Supreme People’s Court on Certain Issues 
Concerning the Application of Law in the Trial of Cases Involving 
Disputes over Foreign-related Civil or Commercial Contracts);
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3 EXTENSION OF PARTY AUTONOMY
Through these provisions, we may have a brief understanding of how 

party autonomy developed in China. In 2010, the enactment of the Law of 
the People’s Republic of China on Choice of Law for Foreign-related Civil 
Relationships is of the significance of a milestone in the history of legislation in 
the People’s Republic of China. It contributes to putting an end to the history that 
there was no separate and unified law on the application of laws to civil matters 
involving foreign elements in China, and the law is indispensable to improving 
the socialist legal system with Chinese characteristics.

In particular, the making of the law is based on extensive absorption of 
advanced theories of private international law of the present time, successful 
reference to the experience of all countries in making their private international 
laws, and sufficient summarization of China’s experience in legislation on civil 
and commercial matters and experience in judicial practice in China over the 
past more than 30 years. One of the high lights of this law is creative in making 
the principle of party autonomy in the general articles: “Article 3 the parties 
may explicitly choose the laws applicable to foreign-related civil relations in 
accordance with the provisions of law.” Also, party autonomy is the general 
principle in contractual area: 

Article 41 the parties concerned may choose the laws applicable to 
contracts by agreement. If the parties do not choose, the laws at the 
habitual residence of the party whose fulfillment of obligations can 
best reflect the characteristics of this contract or other laws which 
have the closest relation with this contract shall apply.

Another highlight of this law is the principle of party autonomy is far 
from being applicable to all fields of the law. Yet, its scope is increasingly 
extended and it is now applied in areas where it was unthinkable before. For 
instance, in traditional choice of law in respect of Real Rights, Lex Situs used to 
be the most widely used conflict rule to solve Real Rights relations. However, the 
Law of the People’s Republic of China on Choice of Law for Foreign-related Civil 
Relationships has a very bold clause: 

Article 37 the parties concerned may choose the laws applicable 
to the right over the movables by agreement. If the parties do not 
choose, the laws at the locality of the movables when the legal facts 
take place shall apply. Article 38 the parties concerned may choose 
the laws applicable to any change of the right over the movables 
taking place in transportation by agreement. If the parties do not 
choose, the laws at the destination of transportation shall apply.

Party autonomy is now also followed with regard to trust: 
Article 17 the parties concerned may choose the laws applicable 
to trust by agreement. If the parties do not choose, the laws at the 
locality of the trust or of the fiduciary relation shall apply.

The will of the individual has also gained significance in another area 
in which it was historically held to be functionally excluded: the tort law. For 
a long time, it was thought that party autonomy could not play a role in torts 

area. However, in 2007 the European Union adopted a regulation which allows 
parties to select the law applicable to all non-contractual obligations, including 
those arising from torts (EC PARLIAMENT/COUNCIL, 2007). The selection must 
be made after the event which gave rise to the damage, but if all parties are 
pursuing a commercial activity, it can even be made beforehand. 

In China, party autonomy now can apply to general torts, unjust 
enrichment and voluntary service: 

Article 44 the laws at the place of tort shall apply to liabilities for 
tort, but if the parties have a mutual habitual residence, the laws 
at the mutual habitual residence shall apply. If the parties choose 
the applicable laws by agreement after any tort takes place, the 
agreement shall prevail. Article 47 the applicable laws chosen by 
the parties concerned by agreement shall apply to Ill-gotten Gains 
and Negotiorum Gestio. If the parties do not choose, the laws at 
the mutual habitual residence of the parties shall apply; if there is 
no mutual habitual residence, the laws at the locality of Ill-gotten 
Gains and Negotiorum Gestio shall apply. 

Now, more and more parties are also allowed to choose legal systems that 
have no connection to them or to the facts of their disputes. That is the case in 
contract law disputes, a classic area in which party autonomy applies. The old 
rule was that the law chosen by the parties must have some connections to the 
parties or the case. This rule has been replaced by the principle that parties 
are allowed to choose the law of a state which has absolutely no relationship 
whatever to either of them or to the case: 

Where one of the parties concerned claims that the selection of the 
laws under the agreement of both parties should be invalid on the 
ground that such laws are not actually associated with the foreign-
related civil relations at issue, the people’s court shall not uphold 
the claim. (Article 7 Interpretation of the Supreme People’s Court 
on Certain Issues Concerning the Application of the “Law of the 
People’s Republic of China on Choice of Law for Foreign-related 
Civil Relationships)

In the Law of the People’s Republic of China on Choice of Law for Foreign-
related Civil Relationships, party autonomy has been extended to agency, 
arbitral agreement, trust, property relation between husband and wife, divorce 
by agreement, the right over the movables, the right over the movables taking 
place in transportation, general torts, unjust enrichment and voluntary service, 
the assignment and licensed use of intellectual property right, the liabilities 
for tort for intellectual property, etc. In sum, it is no exaggeration to claim that 
party autonomy has become the most important principle in Chinese private 
international law. 

4 THE RESTRICTION OF PARTY AUTONOMY
Party autonomy, like every rule, has its restrictions. In China, we have 

a general restriction rule in Interpretation of the “Supreme People’s Court on 
Certain Issues Concerning the Application of the Law of the People’s Republic of 
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China on Choice of Law for Foreign-related Civil Relationships (I)”: 
Article 6 Where the laws of the People’s Republic of China do 
not explicitly specify that the parties concerned may select the 
laws applicable to foreign-related civil relations but the parties 
concerned select the applicable laws, the people’s courts shall 
determine that such selection is invalid. 

That is to say the parties can choose the law when Law of the People’s 
Republic of China on Choice of Law for Foreign-related Civil Relationships has 
an explicitly specify, otherwise the selection is invalid. Another restriction from 
the Interpretation is: 

Article 9 Where the parties concerned invoke in the contract any 
international treaty that has not yet been applicable to the People’s 
Republic of China, the people’s court may determine the rights and 
obligations between the parties concerned based on the content of 
that international treaty, unless such treaty goes against the social 
public interest of the People’s Republic of China or violates the 
mandatory provision of the law or administrative regulation of the 
People’s Republic of China.

In addition, mandatory rules and policy-oriented are the main ways to 
restrict party autonomy.

Rules of immediate application or mandatory rules referred to an 
imperative provision of law which must be applied to an international 
relationship irrespective of the law that governs that relationship. Generally, 
mandatory rules protect the social and economic interests of a society. So, if a 
foreign relationship is governed by mandatory rules, the mandatory rules can 
exclude party autonomy. According to the Applicable Laws “Article 4 If there 
are mandatory provisions on foreign-related civil relations in the laws of the 
People’s Republic of China, these mandatory provisions shall directly apply.”

The most commonly cited mandatory rules are: competition law, 
securities regulation, currency control regulations, Law on the Protection of the 
Rights and Interests of Consumers, etc. According to the Interpretation: 

Article 10 In any of the following situations, provisions of the laws 
and administrative regulations that involve the social public interest 
of the People’s Republic of China, that the parties concerned cannot 
exclude their application through an agreement, or that are directly 
applicable to foreign-related civil relations without the guidance 
from the conflict rules shall be recognized by the people’s courts 
as the mandatory provisions specified in Article 4 of the Law of the 
People’s Republic of China on Choice of Law for Foreign-related 
Civil Relationships:

1. Involving the protection of the interests of labors;

2. Involving food or public health safety;

3. Involving environmental safety;

4. Involving financial safety such as foreign exchange administration;

5. Involving anti-monopoly or anti-dumping; or

6. Other situations that should be recognized as mandatory 
provisions.

Using policy-oriented to restrict party autonomy has similar function to 
the mandatory rules. The difference is mandatory rules directly formulated 
some certain kinds of contracts are not allowed party autonomy, while policy-
oriented does not have an explicitly scope. According to Provisions of the 
Supreme People’s Court on Certain Issues Concerning the Application of Law in 
the Trial of Cases Involving Disputes over Foreign-related Civil or Commercial 
Contracts: 

Article 8 The performance of any of the following contracts within 
the territory of the People’s Republic of China shall be governed by 
the law of the People’s Republic of China:

1. Contract on a Sino-foreign equity joint venture enterprise;

2. Contract on a Sino-foreign cooperative joint venture enterprise;

3. Contract on Sino-foreign cooperative exploration or exploitation 
of natural resources;

4. Contract on the transfer of shares in a Sino-foreign equity 
joint venture enterprise, a Sino-foreign cooperative joint venture 
enterprise, or a wholly foreign-owned enterprise;

5. Contract on the operation by a foreign natural person, foreign 
legal person, or any other foreign organization of a Sino-foreign 
equity joint venture enterprise or a Sino-foreign cooperative joint 
venture enterprise established within the territory of the People’s 
Republic of China; 

6. Contract on the purchase by a foreign natural person, foreign 
legal person, or any other foreign organization of any equity 
interests held by a shareholder in a non-foreign-invested enterprise 
within the territory of the People’s Republic of China;

7. Contract on the subscription by a foreign natural person, foreign 
legal person, or any other foreign organization of any increased 
registered capital of a non-foreign-invested limited liability 
company or joint stock company within the territory of the People’s 
Republic of China;

8. Contract on the purchase by a foreign natural person, foreign 
legal person, or any other foreign organization of any assets of a 
non-foreign-invested enterprise within the territory of the People’s 
Republic of China; and

9. Other contracts governed by the law of the People’s Republic 
of China as specified in a law or administrative regulation of the 
People’s Republic of China.

Those contracts have great importance in the economic development 
of China. Making provisions to restrict party autonomy is in accordance with 
nation’s interest.
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5 CONCLUSION
Following the establishment of the market economy in China, both 

marketization and industrialization have developed to the full. Our country has 
become the world’s second biggest economy, with considerable accumulation 
of material wealth and substantial improvements in people’s livelihood. Party 
autonomy has already become a general conflict rule in China. It used to apply 
in contractual area. Now, the rule has extended to some non-contractual area 
like torts, trust, agency, etc. However, with the development of its extension, 
restrictions of party autonomy has also developed. In order to protect nation’s 
interest and policy, we use mandatory rules and policy-oriented ways to restrict 
party autonomy in certain kinds of contract. 
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BRAZILIAN CONTROVERSIES IN 
INTERNATIONAL INVESTMENT LAW1

Arno DAL RI Jr.2

Paulo Potiara de Alcântara VELOSO3

Brazil, Mercosul’s largest economy, has an ambivalent position when 
addressing the FDI regulation. While the governmental and parliamentary 
approaches to this matter have been characterised by actions considered 
conservative to a certain degree – influencing, clearly, the decisions taken 
also at a regional level – the case-law has presented the necessary elements to 
generate confidence among the foreign investors and has been consolidated by 
the Brazilian superior courts. The success of this unexpected formula can be 
demonstrated in numbers: Brazil has received an amount of U$S 66,7 billion 
in FDIs in 2011, which reinforces its image as one of the world’s largest FDI 
receptors.

The Brazilian regulatory legislation, concerning FDIs in the internal legal 
sphere, is divided in three levels. In the constitutional realm, the regulation 
occurs through two articles: 172 on the incentive to FDI; and 173 on the 
state intervention in the economy. Both aim at setting patterns for foreign 
investments in the country, which consequently set the fundamental principles 
of the national economy, as well as regulate the access to justice. These, in turn, 
indirectly impact the Brazilian policies of attraction and protection of FDIs.

At an infra-constitutional level, the legislation is very specific being 
formed by Law 4,131 of 1962 on the investment of foreign capital and the 
remittance to foreign countries, as well as Law 11,371 of 2006 which deals with 
exchange operations and the registration of foreign capital. Law 4,131 of 1962 
was amended in its first years by Law 4,390 of 1964, and finds itself overcome 
by the current praxis, establishing merely criteria for the record of FDIs in 
Brazil, and the remittance of profits and dividends to foreign countries. In fact, 
there is no regulation stating the validity criteria to be used for the entrance 
of investments in the country, or regulations limiting the remittance of profits 
to foreign countries. However, the law predicts, in article 28, the possibility 
of restrictions on the remittance of income from foreign capital in case of 
imbalance or disequilibrium eminence of the balance of payments4.

1 The present paper is part of an article by DAL RI and VELOSO (2014).
2 PhD on International Law and Economics (Luigi Bocconi University of Milan). 
Professor of International Law at the Law Graduate Program, Universidade Federal de 
Santa Catarina, Brazil.
3 PhD on International Law and LLM on International Affairs (Universidade Federal 
de Santa Catarina). Professor at Complexo Universitário de Santa Catarina, Brazil.
4 In this case, Law 4,131 of 1962 leaves these restrictions to be applied by an 
administrative entity called, in 1965, Financial Oversight Council (in Portuguese – Conselho 
da Superintendência da Moeda e do Crédito (SUMOC), which is now extinct, having this 
responsibility been conferred to the Central Bank
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Considering the administrative sphere, the regulatory legislation is 
under the responsibility of the Central Bank, and, in a tenuous way, also under 
the responsibility of the Secretariat of Federal Revenue of Brazil. The subjects 
related to FDIs are regulated, almost entirely, by ordinances and regulations 
from these two governmental bodies. These administrative norms, however, go 
sometimes against the aforementioned legislation, mainly when they refer to 
provisions of Law 4,131 of 1962.

Regarding norms derived from foreign organisations, they do not seem 
to be relevant in Brazil. In fact, the country seems not to be affected by the 
international pressure exerted on developing countries to integrate into the 
international system of protection of FDIs and investors, regulated mainly 
through BITs and the Washington Convention. Consequently, Brazil has not 
become part of BIT yet, and is not legally tied to the ICSID. Therefore, in principle, 
it could be argued that it would not be possible to give international protection 
to foreign investors that may eventually be harmed by actions of the Brazilian 
government. 

In addition, Brazilian regulatory restrictions are also rare in relation to the 
presence of FDIs. Indeed, there are express constitutional provisions prohibiting 
such restrictions and aiming at attracting FDIs in a largely favourable regulatory 
framework.

Regarding demands involving FDIs and the Brazilian government, 
there is no way to analyse objectively the posture assumed by the country in 
the international sphere. This is due to the fact that Brazil has not yet become 
part of the safety measures for international investments concerning FDIs. This 
phenomenon might lead to the conclusion that the only legal remedy for the 
resolution of controversies between investors and the Brazilian government 
is the Brazilian Judiciary. However, the analysis of some case-law from the 
Brazilian superior courts seems to point to another direction. 

The Brazilian legal system counts with Law 9,307 of 1996 (Arbitration 
Law), which establishes some validity criteria for arbitral procedures in the 
national legal system. Most of these rules of arbitration set the recognition 
of international and national arbitral procedures, which address disposable 
property rights (article 1) and establish the full validity of arbitration clauses 
in contracts (articles 3 and 4), as well as stipulate that an arbitral decision, in 
Brazil, has the status of a court sentence being enforced as such (article 31). In 
addition to that, other provisions help to strengthen these rules of arbitration. 
One example is article 267, VII, of the Brazilian Civil Procedure Code, which 
establishes the extinction of proceedings, without a decision on the merit, when 
there is a dispute resolution clause opting for arbitration. Brazil has also adopted 
some of the international mechanisms that guarantee the recognition of foreign 
arbitral decisions in its internal sphere.

In addition, the Law 9,307 of 1996 seems to indicate that Brazil can be 
demanded on an arbitral case, given that the law does not seem to distinguish 
between private companies and state-owned-enterprises. Moreover, as already 

mentioned, the Brazilian Constitution clearly states that semi-public enterprises 
must be submitted to the legal regime of private companies (article 173). Similar 
provisions can be found also in the ordinary legislation, such as the Law 11,079 
of 2004 on the Public-Private Partnerships, and Law 6,404 of 1976, on Public 
Limited Companies.

Furthermore, the possibility of a Brazilian participation on arbitral 
procedures is confirmed by the case-law of national superior courts, as decided 
in the leading case Electric Power State Company v AES Southern Power 
Distribution Company of Rio Grande do Sul and others.

This case refers to a damages action by breach of contract between a 
semi-public enterprise, the Electric Power State Company, and the subsidiary 
company controlled by the American company AES, the AES Uruguaiana 
Enterprises Ltd. Appealing to the Brazilian national courts, Electric Power State 
Company aimed at discussing the breaching of contract by AES. AES, however, 
requested the court the extinction of proceedings without deciding on the merits 
of the case, based on the contract of power supply agreed by both parties. This 
contract had an arbitration clause, indicating arbitration as the adequate way to 
solve omitted or doubtful issues about the execution of the contract. Although the 
first and second instance judges were against such understanding, the decision 
of the Brazilian Superior Court of Justice validated the arbitration clause stated 
in the contract.

Thus, the Brazilian Supreme Court has indicated clearly that public 
companies can, in fact, take part on international arbitral procedures that 
involve foreign investors. In this sense, according to the Presiding Judge:

[…] when the contracts celebrated by state-owned-enterprises 
address the economic activity in the strict sense – that is, public 
services from industrial nature or economic activity of production 
or trade of goods, likely to generate income and profit – rights and 
obligations derived from it will be transferable, disposable, and, 
therefore, liable to arbitration procedures.

Hence, it may be argued that although there are no specific provisions 
about the regulation of FDIs, a high level of legal certainty for foreign investors is 
found. In other words, national laws, mainly after the constitutional reforms in 
the 90s, establish an effective protection for the FDI and its investors, foreseeing 
the possibility of different types of arbitration procedures for the resolution of 
litigations that might arise from the enforcement of the contract. In addition, 
the government cannot excuse itself for not meeting its obligations provided 
for in the arbitration clauses. In accordance to that, the case-law tends to follow 
the decision taken by the Brazilian Supreme Court discussed previously. These 
factors, in line with the stability of the Brazilian macro economy, seem to be 
an excellent indicator for the attraction of FDIs, and also constitute important 
elements for the comparison of the Brazilian policy in relation to other states 
that compose Mercosul.
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BETWEEN DENIAL AND INDIFFERENCE: 
THE RELATIONSHIP BETWEEN PUBLIC AND 

PRIVATE INTERNATIONAL LAW
Ademar POZZATI Jr.1

The time when privatists and publicists internationalists refused 
each other is overcome. If, on the one hand, the publicists said the Private 
International Law (PrIL) had nothing international but the name; on the other 
hand, the privatists internationalists said that the Public International Law (PIL) 
had nothing lawful but the name. 

But the fact that they no longer deny each other does not mean that they 
establish a good relationship. If today is difficult to find a privatist or a publicist 
denying the legality and the internationality of the other branch of International 
Law, it is quite easy to find a great indifference between these two branches.

According to a deeply rooted tradition in Brazil, PIL and PrIL belong 
to opposite poles. While PIL is centered in the State, governing the rights and 
obligations of States, international organizations and individuals, PrIL is focused 
on relationships and transactions between private individuals, concerned with 
the regulation of national jurisdiction, applicable law and enforcement of 
foreign judgments.

Actually, these two disciplines are interconnected since PrIL is increasingly 
commonly regulated by international treaties and the PIL must increasingly 
take into account the impact of their decisions on private matters. 

Fact is that both disciplines must go hand in hand, overcoming denial 
and indifference. This does not imply syncretism or smelting areas. On the 
contrast, it involves recognition of the distinction between both areas` objects 
and methods. This is currently compulsory since many problems demand a 
complementary view of international disciplines, both by legislators as by 
applicators of legal standards. 

1 DIFFERENCE, SEGREGATION AND DENIAL
There are many historically constructed differences between PIL and 

PrIL. These differences led some internationalists to isolation attitudes that 
caused a denial of the other side of the discipline. But it is important to highlight 
that the segregation between privatists and publicists of international law is 
mostly due to the hierarchical structures of the legal academy, rather than the 
internationalist practice. 

This segregation still rules in Brazil as a result of the enormous weight of 
old concepts and secular traditions backed by differences of objects, functions, 
subjects, and methods of both PIL and PrIL.

1 PhD student at the Law Graduate Program, Universidade Federal de Santa Catarina.
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 (1) The first difference between the two branches is the divergent 
functions performed by each of them. While the IPL traditionally managed 
relations between the States and International Organizations, the IPrL managed 
private relations only (involving physical and/or legal entities) with elements of 
international connection. 

 (2) The second difference between the disciplines pointed out by 
segregationists is related to its object: while IPL works with International 
Treaties, PrIL - in its classical dimension – works with the domestic laws of 
States that regulate the elements of international connection.

(3) The third difference pointed by many segregationists is related to 
the subjects of each discipline. It means, the subjects whose actions were 
traditionally regulated by each of the disciplines: while the PIL works with 
States and International Organizations, PrIL operate only with private subjects 
(individuals or corporations).

(4) The fourth difference between the branches of international law is related 
to its different working methods. While PIL operates on the principles of public 
international order and the imperative nature, PrIL operates within the principles 
of autonomy of the parties involved in international private transactions.

It is observed that these differences were essential to the independence 
and empowerment of PrIL in the nineteenth century and, to some extent, 
remains relevant in the scientific treatment of both disciplines. However, these 
differences are used to support isolationist postures between areas, ranging 
from the denial to indifference towards the other branch of international law.

These isolationists often even deny the opposite discipline, sometimes 
based on the claim of lack of juridicity in PIL, other times based on the idea 
of lack of internationality in the PrIL. Besides that, the great disinterest about 
what happens on the other side seems to be more common than the denial of 
each discipline. This indifference had great influence - and still largely has - on 
internationalists in general and in particular on the Brazilian.

There are many reasons for maintaining this isolationist perspective on 
both PIL and PrIL. Starting with the reasons for publicists to remain isolated 
from privatist internationalists’ perspective on international law, the following 
aspects are listed: 

(i) For most publicists (and for many “privatist internationalists”), PrIL 
is actually a component of the private law from each State and has nothing 
internationally, but the name.

(ii) Another reason for the isolationism of publicists is related to the idea 
that PIL is already a too large discipline. As PIL have a great deal of disciplines to 
deal with, it has often been “fractionated” (KOSKENIEMI, 2006) having neither 
interest nor ability to give special attention to private relations.

(iii) A third reason, of a purely formal character, is the classic idea that 
only the States and International Organizations would be accepted as subjects 
of the PIL, not the individuals. This is the reason why many publicists did not 

worry about PrIL issues.
From an PIL’s point of view, this isolationist stance is almost universal, 

and the rare efforts to unravel the scope of relations with PrIL has shown a 
lack of understanding and sometimes a real caricaturisation of the privatist 
internationalists’ perspectives on international law.

By the PrIL point of view, it is also possible to identify three reasons for 
the isolationist stance related to the PIL.

(a) The first reason, of historical character, is bond to an exhaustive 
attempt of the PrIL to emancipate from PIL during the second half of the 
nineteenth century, this attempt went on to establish own objects and methods. 
Accordingly, after the separation of the disciplines, there was a strong movement 
in order to praise and ratify this autonomy.

(b) The second reason why privatist internationalists sometimes deny 
the PIL is grounded in the nationalist concept of PrIL, according to which, it 
would not be anything more than a simple component of national law, a special 
internal law applicable to international cases.

(c) As a third reason, many privatists internationalists say the PIL cannot 
strictly be considered a “right”, because its lack of enforceability and coactivity, 
which are essentials features of rights since modernity. For these privatists 
internationalists, PIL is more related to political and economic issues than 
purely international legal questions.

This isolationist view of the privatist internationalists is quite widespread 
all around Brazil, since most books and papers dealing with the PrIL makes a 
blind eye to what happens on the other side of the discipline.

It is currently observed that this segregationist design of international 
law, which divides it into “areas of knowledge”, is a concern much more based 
in educational organization rather than primarily on legal considerations. The 
contemporary reality does not allow the maintenance of these segregationist or 
isolationist posture, requiring a complex understanding of international law, 
which usually encompasses the public and private dimensions.

2 RAPPROCHEMENT BETWEEN THE PUBLIC AND THE 
PRIVATE IN INTERNATIONAL LAW

If on the one side, the discovery of mutual importance of PIL and PrIL is 
significant for the everyday experience of lawyers, judges, and arbitrators who 
operate international law, as well as in the theoretical discourse produced in the 
USA and Europe; on the other side, it is a relatively new aspect for the Brazilian 
law academy (CUTLER, 1997).

Despite in many singular cases the rules and principles of both disciplines 
seem merged, the segregation of discipline still remains eminently from a 
theoretical perspective. For those engaged in practical activity within International 
Law (legislators, judges, arbitrators, lawyers, consultants, etc.), is becoming 
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increasingly difficult not cope what happens on the other side of the discipline.
There are many contemporary legal issues whose solutions require the 

complementation of views of both publicists and privatists internationalists 
about international law, such as foreign investment (MILLS, 2006), the settlement 
of disputes relating to public contracts, the immunity from jurisdiction and 
execution of the State in private matters (BANKAS, 2005), international 
codification of the PrIL, environmental protection, migration phenomena, 
international juridical cooperation, the regulation of international trade, and 
many others.

It is evident that many problems created by contemporaneity are 
complaining a complementary vision of both disciplines, making it increasingly 
recognize the reasons to discredit the isolationist postures.

(I) The first reason is that PIL has undergone very significant changes 
since the mid-twentieth century, among them, the recognition of the individual 
as the subject of the PIL has brought great impact on their approach to the PrIL. 
Considering that, it can no longer assert the variation of the disciplines based on 
the difference of subjects of law.

(II) Another phenomenon, that has increasingly placed the PIL and PrIL 
under the same umbrella, is the central role that the discourse about human 
rights has played in both disciplines. A notable example of this influence is the 
materialization of PrIL, which comes from the impact that the international 
normative on human rights has taken on legislation and jurisprudence in the 
State. It has happened relating to many matters of PrIL such as access to justice, 
rights of workers and protection of the environment, for example.

(III) The relationships between the different dimensions of legal 
regulations (international, multilateral, regional, bilateral, domestic) has even 
challenged the domestic-international dichotomy, and consequently, the public-
private dichotomy. Nevertheless, the announced replacement of the pyramid 
by the network requires attention of both the PIL and the PrIL. The authors of 
legal rules have profoundly changed their approach in recent years, being the 
normative and jurisdictional state`s competences shared, in an ample measure, 
with universal and regional organizations.

 (IV) The PrIL is no longer absolutely governed by the rules of domestic law 
from each State. The situation points to the opposite; the PrIL has increasingly 
developed the codification of its rules by various international treaties. Thus, 
the “internal” dimension of PrIL is characterized by a residual trend, being 
the knowledge of international treaties extremely important for privatist 
internationalists. That is, the PrIL ruling on different national legislations is only 
“formally” national, since its origin and even its content is progressively based 
on international bodies of normative production.

It is important to note that this complementary view of both disciplines 
must be addressed when drawing up legislation, and also when of applying 
these standards by judicial and arbitral tribunals.

After two centuries of independence and empowerment of PrIL in relation 
to PIL, the two disciplines are closely intertwined. Despite the difference of 
methods and objects, the need for familiarity with the tools of the other branch 
of international law is increasing. This scholars’ familiarity is a second step to be 
accomplished after a real acknowledgment of the link between both disciplines.

After the familiarization between privatist and publicist internationalists, 
the next step is the articulation between both disciplines aiming to contribute to 
a global governance improvement.
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COMPANY LAW AND REDEMPTION OF SHARES: 
THE CASE OF STEVE WYNN VS. KAZUO OKADA

Denis de Castro HALIS1

1 INTRODUCTION
As visitors to Macau2 probably notice during the first hours of their arrival, 

the region has become a small piece of land (about 30km2) filled with gigantic 
and weird-shaped buildings. Integrated resorts, huge hotels, and casinos are 
everywhere and the gaming and other tourism related activities drive the local 
economy3.

Currently, Macau is a Special Administrative Region (or “SAR”) of the 
People’s Republic of China (henceforth China). It is a special part of China with 
unique historical characteristics and with a high-degree of autonomy from the 
Central Government in Beijing and from the mainland, under the principle 
of “One Country, Two Systems”. In brief, Macau is under a similar legal and 
political framework from that of Hong Kong, another SAR of China and perhaps 
more widely known than Macau.4

The increasing international attention and space in the media that Macau 
is receiving do not hold much relation, though, with its special political status 
within China and in the international scene, or with its remarkable historical 
features. Macau has become the world’s number one casino territory and if, 
until now, it remains presented as the “Las Vegas of the East”, this might soon 
change to “Las Vegas, the Macau of the West”. With an impressive economic 
development in the recent years5, casinos’ revenues that once reached about 7 
times those of Las Vegas, a claim of full employment, and a great influx of non-
local immigrant workers (about 1/5 of the population), the attempt to attract 
more and more visitors to Macau has been successful so far – despite the current 

1 Senior Instructor and Researcher of the Faculty of Law, University of Macau, Macau 
SAR, China.
2 Also spelled “Macao” despite the fact that “Macau” is the original name in Portuguese, 
which remains as the region’s official language alongside with Chinese.
3 In December 2014 Macau had a total of 35 casinos controlled by both foreign and l 
xcal tycoons.
4 For an account of the legal and judicial systems of Macau within the framework of 
those of the People’s Republic of China, see: HALIS, Denis de Castro. Rule of law in the 
mainland and in Macau...With “Chinese characteristics”? In: CHAN, Ming K. et al. Macao in 
Coimbra. Macau: International Institute of Macau, 2015. Also, from the same author, “Post-
colonial” legal interpretation in Macau, China: Between European and Chinese influences. 
In: MIYAZAWA, Setsuo; JI, Weidong et al (Eds.). East Asia’s renewed respect for the rule of 
law in the 21st century. The future of legal and judicial landscapes in East Asia. Leiden: 
Brill Academic Publishers, 2015.
5 For the official revenue figures by time periods, in total and by gaming concessionaires, 
see: MACAU. The Gaming Inspection and Coordination Bureau of the Macau SAR, accessed 
August 30, 2015, available at <http://www.dicj.gov.mo/web/en/information/index.html>.

2015 significant economic contraction led by the slowdown of the Chinese 
economy, by the Central Government crackdown on corruption, and by other 
internal and external factors.

In the latest years, the annual number of visitors to Macau has been 
around the 30-million mark. These millions of visitors greatly surpass the 
number of the local population, which currently stands at about 600 thousand 
people.6

With this background in mind, this text addresses some of the main 
features of the legal disputes which arose in the framework of one of the most 
important companies in the gaming industry of Macau. This company is Wynn 
Macau Ltd. and its parent company is the well-known Wynn Resorts Ltd., one 
of the biggest casino companies in the world. Wynn Resorts was founded in 
2002 by Mr. Stephen (henceforth “Steve”) A. Wynn, a US national, and Mr. Kazuo 
Okada, a Japanese national, and its headquarters are located in the city of Las 
Vegas, USA.

From former business partners and alleged close friends, the relation 
between Mr. Wynn and Mr. Okada developed into a sour exchange of 
accusations and a legal battle with several ramifications yet to be over. Being 
both billionaires with strong influence in the world’s business scene, the battle 
of the two men is no less than a clash of titans. This paper outlines the main 
features of this clash and some of the main legal issues involved, particularly 
those connected to the areas of commercial and company law.

This is a preliminary account of an ongoing investigation which is based 
on media reports, the annual financial reports of the companies most directly 
involved, and some of the legal proceedings which were made public up to this 
point. The intention is to facilitate further investigations in the legal matters 
here underscored and to offer relevant details of what shall become a case-study 
to be discussed by academics, businesspeople, and lawmakers.

2 A CLASH OF TITANS: WYNN VS. OKADA
Steve Wynn lends his name to the Wynn Resorts Ltd. (and the subsidiary 

Wynn companies), a casino and hotel operator, and heads this company as 
is its Chief Executive Officer and Chairman of the Board of Directors. Before 
the creation of Wynn Resorts, Mr. Wynn had been involved in several other 
hospitality and casino companies in Las Vegas, such as the Mirage, Treasure 
Island, and the Bellagio. Later, however, he lost control of all these companies.

Wynn Resorts Ltd. and its majority owned subsidiary Wynn Macau Ltd. 
are public companies listed, respectively, in the U.S. Nasdaq (WYNN) stock 
market and in the Hong Kong stock market (1128). A third company, Wynn 
Resorts (Macau), SA, is a Macau registered public company controlled by Wynn 

6 For the latest statistics, see: MACAU. Macau’s Statistics and Census Bureau, 
accessed August 30, 2015, available at <http://www.dsec.gov.mo/Statistic/Demographic.
aspx?lang=en-US>.

http://www.dicj.gov.mo/web/en/information/index.html
http://www.dsec.gov.mo/Statistic/Demographic.aspx?lang=en-US
http://www.dsec.gov.mo/Statistic/Demographic.aspx?lang=en-US
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Macau Ltd. (registered in the Cayman Islands). Wynn Resorts (Macau), SA is one 
of the gaming concessionaries in Macau, entitled to explore the industry for a 
period of at least 20 years (until 2022).

Half of Mr. Wynn’s original approximate 20% stake in Wynn Resorts was 
lost to his former wife in a litigious divorce that was filed in Las Vegas in March 
2009.7 

Mr. Kazuo Okada is commonly known as “Japan’s king of Pachinko” due to 
his position as Chairman of the company Universal Entertainment Corporation 
(6425:Tokyo), a Tokyo-based company, leader in the production of the popular 
“pachinko” game and slot machines that can be seen in gaming halls throughout 
Japan. Universal is the parent company of the US-based Aruze USA, Inc., which 
invested millions of US dollars into the Wynn companies.

Mr. Okada actually financed Wynn Resorts, which went public in the USA 
in October 2002, becoming its co-founder. He also served in the Board of Directors 
of both Wynn Resorts and Wynn Macau. Besides this, from October 2002 until 
October 2011, Mr. Okada served as the Vice-Chairman of Wynn Resorts. After 
Mr. Wynn’s 2009 divorce, Mr. Okada (through Aruze USA) owned more than 
double of the Mr. Wynn’s shares of Wynn Resorts. Mr. Okada remained as the 
largest individual shareholder of Wynn Resorts until February 2013.

The longtime partnership between the two moguls deteriorated in a 
rather rapid way with media sources reporting that just a few years before their 
differences became public, Mr. Wynn had said, “I love Kazuo Okada as much as 
any man that I’ve ever met in my life. He’s my partner and my friend. And there 
is hardly anything that I won’t do for him” (BRADSHER, 2012).

Though the actual detailed reasons for the demise of their friendship 
may be difficult to determine, several media sources pointed out the divergence 
of the two men concerning the idea of developing casinos in the Philippines. 
The Philippine government wished to mimic the economic success of Macau 
in its territory and seize some of Macau’s high-rollers, most of whom are from 
mainland China. While still as a director of Wynn Resorts, Mr. Okada wanted 
to invest in a new property in the Manila Bay, Philippines. Mr. Wynn and the 
rest of the board, however, rejected the proposal. Rather than dropping the 
plan, Mr. Okada decided to invest on his own through his company Universal 
Entertainment.

The immediate result of the two moguls’ differences and clash of interests 
was an exchange of accusations of improper and illegal conducts, which ended 
up primarily in the U.S. courts, but also in the courts of Macau and Japan.

3 MR. OKADA’S ACCUSATIONS AGAINST MR. WYNN.
7 For an account of the troubled relation between Steve Wynn and his former wife, 
Elaine Wynn, see the report: FOX, Justin. Wynns End America’s Best Business Marriage. 
In: Bloomberg View. Companies, accessed 20 Feb., 2015, available at <http://www.
bloombergview.com/articles/2015-03-27/the-wynns-are-ending-america-s-best-business-
marriage>.

In May 2011, Mr. Wynn, the Chairman of Wynn Resorts, and almost all 
the Board of Directors approved a US$135 million donation to the University of 
Macau Development Foundation in support of the university’s new Asian-Pacific 
Academy of Economics and Management (UNIVERSITY OF MACAU, 2015). The 
only vote against the donation was from Mr. Okada, who commenced judicial 
ligation in the Nevada courts on January 2012. 

In his lawsuit (UNITED STATES, 2012), Mr. Okada criticized the donation 
by Wynn Macau to the University of Macau for the purpose of funding academic 
researches. The donation amount was not to be released to the university as a 
single lump sum but it was to be released up to the year 2022, when the casino 
concession is to expire. This concession may be renewed however upon certain 
assessments by the government of Macau.

Mr. Okada attempted to link the donation with the possible violation of 
the US Foreign Corrupt Practices Act of 1977 (FCPA) and was against the length of 
the donation commitment, which is until 2022, year when the gaming concession 
expires. In his complaint, it is stated that: “[…] the University sits on land owned 
by the government, and there was no discussion regarding whether such a large 
gift, over such a long period, is an appropriate use of corporate funds” (UNITED 
STATES, 2012, P. 6). Besides the renewal of the concession, the implication behind 
the criticism was the fact that Wynn Macau was seeking to obtain a new land 
grant in Macau’s Cotai area to build other integrated resorts, and the donation to 
the university, which is a public university funded by Macau’s government, was 
a way to gain the government’s favor.

Mr. Okada also claimed that, after several requests, he had not been 
allowed to access the company’s accounting books and records, even though 
he was a director and the largest shareholder of the company. The refusal to 
provide the data requested restricted him from investigating the donation and 
several other issues related to the use of the company’s resources. 

Had the case been brought before Macau courts, this sort of high donation 
could be seen as a violation of the legal concept and the objective of a commercial 
company where a main idea is that of profit. The concept of company is stated in 
Article 184-1 of Macau’s Civil Code: “a people-based legal person whose members 
bind themselves to contribute, with goods or services, to the exercise in common 
of a certain economic activity, not merely of enjoyment, with the purpose of 
sharing the resulting profits or of generating an economy”. As for the concept 
of commercial enterprise, it appears in Article 2-1 of Macau’s Commercial Code: 
“any organization of productive factors for the exercise of an economic activity 
aimed at production for systematic and lucrative exchange”.

Following Mr. Okada’s Nevada lawsuit, the company received a letter 
from the U.S. Securities and Exchange Commission requesting for information 
related to the donation to the University of Macau, and all other donations by 
the Company to any other educational charitable institutions, as well as further 
information on the company’s concession gaming licenses or renewals in Macau. 
Mr. Okada’s lawsuit, thus, brought attention to the Wynn Resorts’ businesses 

http://www.bloombergview.com/articles/2015-03-27/the-wynns-are-ending-america-s-best-business-marriage
http://www.bloombergview.com/articles/2015-03-27/the-wynns-are-ending-america-s-best-business-marriage
http://www.bloombergview.com/articles/2015-03-27/the-wynns-are-ending-america-s-best-business-marriage
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which became the object of a formal investigation.
About two weeks (Jan. 26, 2012) after filing the complaint, Mr. Okada 

initiated the construction of his project in the Philippines, with an investment 
value of US$2 billion.

4 REMOVAL OF MR. OKADA FROM THE BOARD OF 
DIRECTORS OF WYNN MACAU AND WYNN RESORTS

Led by Steve Wynn, the Board of Directors of Wynn Macau and, later, 
the General Meeting of shareholders of Wynn Resorts removed Mr. Okada from 
their Board of Directors after emergency meetings were called.

The two companies claimed to have an obligation to remove Mr. Okada 
from his Board positions due to his unacceptable conduct which was described 
in an internal investigation conducted by a former FBI director, Louis Freeh, 
hired for that purpose. The Board declared to have a duty to uphold high 
ethical standards and to comply with the laws and terms of gaming licenses and 
concessions which they have the privilege to hold.8

Hence, besides establishing that Mr. Okada’s project in the Philippines 
meant a direct competition to Wynn Macau – given that the Philippine casino’s 
primary target would be rich Asians, including mainland Chinese – Wynn 
Resorts had launched an investigation on the methods which were used by him 
to obtain the gaming license in that country. In the 2013 Wynn Macau Ltd.’s 
annual report, the company explained its position under the title “Determination 
of unsuitability and redemption of Aruze USA, Inc. and affiliates”.

On 18 February 2012, Wynn Resorts’ Gaming Compliance Committee 
concluded an investigation after receiving an independent report 
by Freeh, Sporkin & Sullivan, LLP (the “Freeh Report”) detailing a 
pattern of misconduct by Aruze USA, Inc. (at the time a stockholder 
of Wynn Resorts), Universal Entertainment Corporation, Aruze 
USA, Inc.’s parent company, and Mr. Kazuo Okada, the majority 
shareholder of Universal Entertainment Corporation and a former 
member of the board of directors of Wynn Resorts and the Company 
(collectively, the “Okada Parties”). The factual record presented in 
the Freeh Report included evidence that the Okada Parties had 
provided valuable items to certain foreign gaming officials who 
were responsible for regulating gaming in a jurisdiction in which 
entities controlled by Mr. Okada were developing a gaming resort. 
Mr. Okada has denied the impropriety of such conduct to members 

8 Both in Nevada and in Macau, there are strict legal rules concerning the gaming 
operators or public concessionaries which include rules on companies’ ethics and 
conduct. As a consequence, Wynn Resort’s Articles of Association rule on “unsuitable” 
conducts for its members. See in particular Arts. IV and VII of the company’s Articles of 
Association: accessed 29 Aug. 2015, available at <http://media.corporate-ir.net/media_
files/IROL/13/132059/WRL%20-%20Articles%20of%20Incorporation%20-%203rd%20
Amended%20and%20Restated%20%282015.04.27%29%20Final.pdf>. For Mr. Wynn’s 
reply to Mr. Okada’s complaint, see: UNITED STATES. Wynn Resorts v. Kazuo Okada et al. 
District Court. Clark County, Nevada. Accessed on 2 Aug., 2015, available at <www.sec.gov/
Archives/edgar/data/1174922/000119312512071603/d304177dex991.htm>.

of the board of directors of Wynn Resorts and while serving as 
one of Wynn Resorts directors, Mr. Okada refused to acknowledge 
or abide by Wynn Resorts’ anti-bribery policies and refused 
to participate in the training all other directors have received 
concerning these policies (WYNN MACAU, LIMITED, 2015).

When justifying the actions against Mr. Okada, the companies claimed he 
made unauthorized payments and offered improper benefits, spending at least 
US$ 110 thousand, to gaming regulators of the Philippines during the period in 
which the Philippine government was analyzing his proposal to obtain a license 
to develop the casino gaming industry in the country. Among those benefits, 
Mr. Okada accommodated those regulators and families in very exclusive and 
luxurious suites at the Wynn hotel in Macau.

As a result and besides ousting Mr. Okada from their boards, the 
companies declared Mr. Okada unsuitable as a controlling shareholder based on 
Wynn Resort’s Articles of Association, which give the power to redeem the shares 
owned or controlled by an unsuitable persons without their prior consent. As a 
consequence they forcibly redeemed Mr. Okada’s 20 percent share stake at a 
discount of about 30 percent to their market value at the time. The estimated 
value of his stake was of US$ 2.77 billion while the amount to be paid is of US$ 
1.9 billion and in 10 years, with a 2% annual interest. The alleged reason for the 
discounted price was a recommendation of an external financial adviser who 
said those shares were restricted under the terms of a shareholder agreement. 

This forced redemption with such a sharp discount, the relevant clauses 
of the Articles of Association which favor the company, and the fact that the 
actions of the Board were taken previously to any investigation, or decision, by 
regulators, officials or judges can be argued to be unprecedented in the casino 
industry.

5 OTHER LEGAL ISSUES
The accusations steered by Mr. Wynn against Mr. Okada led to other legal 

issues, some of which remain unresolved.
First:
Potential violations of U.S. anti-bribery laws in relation to Mr. Okada’s 

casino development in the Philippines and his related actions in the context of 
Macau. The applicable statute was The U.S. Foreign Corrupt Practices Act. 

U.S. federal prosecutors opened a formal investigation for that purpose. At 
the same time, the Philippine government also launched parallel investigations 
involving US$40 million in payments made by Universal affiliates to a politically-
connected consultant in 2010, when the Universal was lobbying for concessions 
for its casino resort.

Second:
Violation of the Personal Data Protection Law of Macau.
Wynn Macau sent to its parent company in the USA, Wynn Resorts, 

http://media.corporate-ir.net/media_files/IROL/13/132059/WRL%20-%20Articles%20of%20Incorporation%20-%203rd%20Amended%20and%20Restated%20%282015.04.27%29%20Final.pdf
http://media.corporate-ir.net/media_files/IROL/13/132059/WRL%20-%20Articles%20of%20Incorporation%20-%203rd%20Amended%20and%20Restated%20%282015.04.27%29%20Final.pdf
http://media.corporate-ir.net/media_files/IROL/13/132059/WRL%20-%20Articles%20of%20Incorporation%20-%203rd%20Amended%20and%20Restated%20%282015.04.27%29%20Final.pdf
http://www.sec.gov/Archives/edgar/data/1174922/000119312512071603/d304177dex991.htm
http://www.sec.gov/Archives/edgar/data/1174922/000119312512071603/d304177dex991.htm
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information obtained from the report made by the former FBI agent hired to 
investigate Mr. Okada’s actions. The data included customer relationships and 
entertainment expenses related to officials from another country. Macau’s 
government officials concluded that such data transfer had not been cleared by 
the government and, thus, violated its Personal Data Protection Law and fined 
Wynn Macau with an amount of about US$ 2.500.

Some immediate issues might be raised here. First, if the personal data are 
indeed to be seriously protected, fines must be adjusted and adequate. A penalty 
of such small amount represents nothing to such a giant casino operator. Second, 
it is hard to believe that Wynn Macau does not ordinarily transfer all sorts of 
data to Wynn Resorts. The government was only able to fine the company this 
time because of the high publicity involved. So, one needs to think about the 
actual effectiveness of that law in this context of companies which operate in 
Macau but are majorly controlled by U.S. companies. 

Third:
Defamation suits 
Mr. Okada’s main company, Universal Entertainment, has filed a 

defamation suit against Reuters in the Japanese courts for its reporting on the 
$40 million in payments to the lobbyist who worked towards obtaining the 
required license to operate in the Philippines. Also in Tokyo, Mr. Okada and his 
company filed another defamation suit against Wynn Resorts and Mr. Wynn 
due to their accusation of corrupting officials of the Philippines. The Tokyo court 
has already ruled it lacked jurisdiction over the case and that the issue should be 
heard in the US judicial system (REUTERS, 2013). 

6 FINAL CONSIDERATIONS
Due to its modest intentions, this text has gone too far. Several other 

relevant issues connected to commercial and company law can be raised 
involving the disputes between shareholders, their companies, and their 
boards of administration. In the battle between Mr. Wynn and Mr. Okada, it 
became clear the role that vague ethical and conduct rules might play to control 
opponents and the potential harm this may bring to ordinary shareholders and 
the companies they invested in. 

The presentation of this case pointed out the need of further discussions 
about the rights and duties of shareholders in contexts where no final or formal 
conviction of wrongdoing has been reached by the authorities. The accusations 
of both of the parties in the dispute are actually similar in their main content: 
the attempt to influence government officials by providing direct or indirect 
benefits. So far, Mr. Wynn has been successful and the accusation related to the 
donation of the University of Macau has been dismissed. Mr. Okada remains 
without his board position, his shares, and his invested money. The final outcome 
of the dispute, particularly with regard to the forced redemption of Mr. Okada’s 
shares, still remains to be seen.
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THE BRAZILIAN ANTITRUST LAW AND THE 
ADMINISTRATIVE AND CRIMINAL REPRESSION 

TO ANTI-COMPETITIVE PRACTICES
Everton das Neves GONÇALVES1

Joana STELZER2

The Brazilian Economic and Constitutional Order is specially contemplated 
in the Constitution of the Federative Republic of Brazil of 1988, from the article 
170 to 192; ensuring, at the article 170; the free initiative and the valorization 
of human labor; observing the principles of the sovereignty, private property 
and its social function, free competition, consumer protection, environmental 
protection, reduction of the regional and social inequalities, the pursuit of full 
employment and the favorite treatment to small companies. 

On article 173, 4th paragraph, it contemplates the administrative and 
criminal repression to the economic power abuse characterized by market 
domination, competition elimination and arbitrary profit growth. The legal and 
economic analysis of the Brazilian’s Economic Order is possible pursuant to 
the Principle of Social and Economic Efficiency (PSEE) looking for an efficient 
equilibrium (GONÇALVES; STELZER, 2007, 2009, 2012 and 2014). The economic 
conflicts between suppliers and consumers can be appreciate under the 
administrative and criminal spheres in accordance the dispositions of the Law 
8,078, of 1990, known as the Consumer Defense Code (CDC). Criminally, beyond 
the dispositions of the Penal Code, Decree-Law 2,848, of 1940, it’s noteworthy 
the Law 8,137, of 1990, which defines the crimes against the Tributary and 
Economic Order and the consumer relations. With a hybrid character, the 
public procurements legislation; Law 8,666, of 1993, defines the administrative 
infractions and crimes regarding the public procurement procedures. In the 
same way, it occurs in the Intellectual Property Legislation, Law 9,279, of 1996, 
contemplating administrative and criminal penalties for infractions and crimes. 
It’s also relevant to mention the Law 9.613, of 1998, which defines the crimes 
regarding money laundering.

Concerning to the Antitrust Policy, the Brazilian Law contemplate the 
preventive treatment by means of the control of market structures, disciplining 
the concentration acts; and, repressively, administratively or criminally 
punishing the infractions or crimes against the Economic Order. As the first infra-

1 Ph.D. in Economic Law. Professor of Economic Analysis of Law and of Economic Law, 
of the Law Graduate Program, Universidade Federal de Santa Catarina, Brazil.
2 Ph.D. in International Relations Law. Professor of Sustainable International 
Trade Law and Sustainable International Business Law of the Law Graduate Program, 
and Professor of Business and Negotiation Models of the Management Undergraduate 
Program, Universidade Federal de Santa Catarina, Brazil. Tutoring coordinator of the 
Public Management Course of the National Program of Public Management, Universidade 
Aberta, Brazil.
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constitutional text to discipline the Brazilian internal market that one has notice, 
at the criminal ambit, there’s the Decree-Law 869, of 1938 and the Law 1,521, of 
1951, defining crimes against the popular economy and, at the administrative 
ambit; the Decree-Law 7,666 of 1945 (also known as Malaia Act; whose author 
is Agamennon Magalhães), which created the Administrative Commission of 
Economic Defense, later, substituted pursuant to dispositions of the Law 4,137, 
of 1962, by the Administrative Boarding of Economic Defense (CADE). There 
was a great advance in the Brazilian’s antitrust policy with the Law 8,884, of 
06/11/1994, which made the CADE an autarchy, jointly acting with the Secretariat 
of Economic Accompaniment from the Ministry of Treasury (SEAE/MF) and the 
Secretariat of Economic Law from the Ministry of Justice (SDE/MJ). The Law 
12,529, of 2011, which is currently the Brazilian’s Antitrust Law, restructured 
the known Brazilian’s System of Competition Defense (SBDC), administratively 
forbidding the infractions practices and controlling the economic concentration 
acts, evaluating the conduct and the economic agent’s performance, as well as 
controlling the market structures; pursuant to the action of the Administrative 
Boarding of the Economic Defense. The SBDC is composed by the SEAE/MF and 
the CADE, considering that this Boarding is composed by the Administrative 
Tribunal of the Economic Defense; where seven council members work; by 
the Economic Studies Department and by the General Superintendence. It’s 
important to note, according to the Constitutional text, in the 5th article, incise 
XXXV, the Law cant exclude from the Judiciary Power the appreciation of any 
injury or threat to a right; thus, every Boarding’s decision can be questioned 
to a single federal judgment at the first instance. Thus, it’s evident that the 
SBDC doesn’t neglects to guarantee administratively the due process of law, the 
legal defense and the contradictory to the economic agents. In the other hand, 
questions regarding the Antitrust Law taken to the Judiciary Power must be 
informed to the CADE, which initializes the administrative procedure, as well as 
the CADE itself may reinstate procedures ex officio.

At an administrative process from the CADE, the passive party is widely 
considered, including persons without legal accordance; yet, suggesting the 
objective responsibility of the agents and the possibility of the disconsideration 
of entity juridical person due to an infraction to the Economic Order. The article 
36 of the Law 12,529/2011 considers infraction to the Economic Order as the acts 
practiced in any way that can produce or not the following effects: a) to limit, 
to false, or in any way to harm the free competition or the free initiative; b) to 
dominate relevant market of goods and services; c) to increment arbitrarily the 
profits and d) to exercise in an abusive way a dominant position. The Brazilian’s 
model to control market structures, conduct and performance of the agents 
doesn’t condemns the economic concentration per se, if proved, to the SBDC, 
the necessary efficiencies (target economy and scale economy, productivity or 
competitively increase, better quality of the goods or services, technological 
or economic development) or when verified the known natural monopoly. 
The referred article 36, in its 3th paragraph, exemplifies and enumerates the 
conducts that characterize infraction to the Economic Order, as the following: 

a) to firm agreement, to combine, to manipulate or to adjust with competitors, 
in any way: prices, production or commercialization of goods or services, 
division of parts or segments of actual or potential markets, prices, conditions, 
advantages or abstention in public procurements; b) to promote, to obtain 
or to influence the adoption of uniform or concerted commercial conduct 
between competitors; c) to limit or to hinder the access to the market for news 
companies; d) to create difficulties to the constitution, to the functioning or to the 
development of competitive company or supplier, buyer or financier of goods 
or services; e) to hinder the access of a competitor to the fonts of inputs, raw 
materials, equipments or technologies, as well as to the distribution canals; d) to 
demand or to grant exclusivity to divulgate publicity; e) to regulate the markets 
of goods and services, establishing agreements to limit or to control the research 
and the technologic development; f) to impose prices for resale, discounts, 
payment conditions, minimal or maximal quantities, margin to profits or any 
other conditions for commercialization to the intermediaries; g) to discriminate 
buyers or suppliers of goods and services; h) to refuse the selling of goods and 
services at normal payment conditions, uses and commercial costumes; i) to 
difficult or to breach the continuity or the development of commercial relations 
with undetermined stated period because of the other party refusal to submit 
itself to unjustified or anticompetitive commercial clauses and conditions; j) 
to destroy, to make unusable or to monopolize raw-materials, intermediary 
or finished products, as well as to destroy, to make unusable or to difficult the 
operation of equipments designated to product, to distribute or to transport 
them; k) to monopolize or to hinder the exploration of industrial, intellectual and 
technological property rights; l) to sell goods or services unjustified under the 
cost price; m) to retain production or consumption goods, except to guarantee 
the covering of production costs; n) to cease, partially or totally, the activities of a 
company without a just and proper cause; o) to subordinate the selling of a good 
to the acquisition of another or to the utilization of a service, or subordinate the 
installment of a service to the utilization of another or acquisition of a good; and 
p) to exercise or to explore abusively industrial, intellectual and technological 
property rights or trade mark.

Concerning the control of market structures, the Law determinates 
the previous analysis of the concentration acts pursuant to specific criteria; 
thus, it must be submitted to the CADE, pursuant to the article 88 of the Law 
12,529/2011, the economic concentration acts in which, cumulatively, at least 
one economic group or company involved in the economic concentration 
practice has registered, in the last year balance, yearly income or total volume 
of business in the Country, equivalent or greater than R$ 750,000,000.00; and if 
the other party involved registered yearly income or total volume of business 
equal or superior to R$ 75,000,000.00 (values modified by the Inter-ministerial 
Rule from the Treasury Ministry and the Justice Ministry 994, of 2012).

Significant advances are verified at the Brazilian’s Antitrust procedures as 
the innovations that amplify the hypotheses established in the articles 86 and 87 
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to the achievement of a leniency agreement with the extinction of the punitive 
pretention from the Public Administration or the penalties reduction from one 
to two-thirds. The leniency agreement has a priority confidential character, with 
exception to the interest in the investigation, and the administrative procedure 
and doesn’t implicates the confession about the factual evidences and neither 
does recognizes the illicit conduct.

Regarding the CADE’s control about concentration acts and infractions 
against the Economic Order, it’s important to mention emblematic cases 
appreciated by the SBDC, as the economic concentration act nº 08000.012075/96-
14, approved by the CADE in 09/01/1999 and the Administrative Process3 by 
infraction practices to the Economic Order, 08000.022579/1997-05, treating, 
specially, about the monopoly (forestalling the market) of raw-material. The 
CADE’s administrative decision was submitted to the Judiciary Power and 
ultimately was confirmed by the judgment of the 4th Supplementary Chamber 
from the First Regional Federal Court of Appeals (TRF) transited in rem judicatam 
that sustained the CADE’s administrative condemnation and the judge’s first 
instance decision of the 19th Federal Court of the Federal District (Brasilia, DF) 
determining one of the greatest administrative fines at that time and imposing 
the loss of primarily condition.

 Considering the principle of free competition included in the Brazilian’s 
Magna Carta of 1988, in the article 170, it was possible to verify the infra-
constitutional legislation regarding the prevention and repression of infractions 
against the Brazilian Economic Order, demonstrating that demand and supply 
are reciprocal and distinct market powers. The globalized competition demands 
the diminution of transaction costs inherent to complex legal and administrative 
systems and to norms that hinder the dynamic economic process, however, 
keeping at the same time a level of efficiency that prevents possible social 
conflicts. The Law 12,529/2011, pursuant to the Constitutional Principle of free 
competition, must be understood in a perspective that optimizes the allocation of 
the several production factors in an institutionalized free market environment, 
however, administratively regulated; allowing the rise of development 
possibilities to the Country. Thus, the parameters and tools of the Economic 
Theory must be opportunely used to the proper decision-making process while 
appreciating real market situations pursuant to the PSEE.
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THE IMPLEMENTATION OF CHINA’S ANTI-
MONOPOLY LAW AND ITS IMPLICATION: A 

WEAPON FOR MARKET ECONOMY
Xiaowen XIAO1

1 INTRODUCTION
After many years of discussion, the long-awaited Anti-Monopoly Law 

(AML) was adopted by the Chinese NPC (National People’s Congress) in 2007 
and took effect on August 1, 2008. It symbolizes the commencement of a new 
era of competition laws regulating the distribution of goods and services. 
The competition laws applicable to distribution of goods and services must 
be addressed across different jurisdictions with the operation of increasingly 
complicated distribution networks. Taking account of the Anti-Unfair 
Competition Law (AUCL), and Price Law (PL), etc. it is shown that a framework 
of legal provisions assessing the legality of distribution agreements has been set 
up in China in the last two decades to guarantee the stable and fast economic 
development of the distribution in the market economy. China’s AUCL enacted 
in 1993 has a great influence on distribution arrangements for its limits on the 
distributors’ decisions with respect to pricing, advertising, promotions, rebates, 
and tying of goods or services (CHINA, 1993, art. 9, 11-13). China’s Price Law, 
regulating the relationship between supplier and distributors, which was 
effective in 1998, plays an important role by means of imposing and adjusting 
price controls such as stipulating the highest price, fixing prices or issuing 
price guidelines (CHINA, 1997). China’s AML, another layer of regulations for 
manufacturers and distributors to be concerned about, targets on the prohibition 
of following acts in business activities, including signing a monopoly agreement 
that fixes prices for resale, restricts the lowest price for resale, limits the output 
or products sales, allocates the sales markets or purchasing markets for raw 
material, or limits the purchase or development of new technology or new 
establishments, abusively dominating the market positions and the concentration 
of business, etc. (CHINA, 2007, art. 13, 14, 17, 20). After more than six years of 
enforcement of AML, the foreign companies are worried and complain that 
China’s AML is targeting the international or multinational corporations after 
the enforcement authorities’ investigation on the corporations like Daimler, 
BMW, Audi, Microsoft, Johnson & Johnson and Bausch & Lomb (DETHOF; ZHAN, 
2014). Is this complaint reasonable? Can the enforcement of the AML exert 
efficient impact on the prohibition of monopoly or unfair competition? This 
paper will have a discussion on the implementation of China’s AML by means 
of cases analysis and try to shed light on the progress of implementation over 

1 Associate Professor, at Franchise Management School, Beijing Normal University, 
Zhuhai, China, 519087, PhD candidate at Faculty of Law, University of Macau, Special 
Administrative Region, Macau. Contact: mike-xiao@126.com

six years. It is foreseeable that although the AML implementation may still be 
in its infancy in comparison with the well-established practices of U.S. antitrust 
and E.U. competition authorities, it is maturing very fast indeed (SCHONEVELD; 
AN, 2013). 

2 THE LEGAL FRAMEWORK OF THE AML 

2.1 Purpose of the AML 
Article 1 sets out the purpose of the AML, which is summarized as the 

following aspects: to prevent monopoly behavior; to protect market competition 
in a fair condition; to raise economic efficiency; to safeguard the interests of 
consumers and the public; to promote the economic development of socialist 
country. It is quite clear that the purpose of the AML is setting an international 
standard and reaches the global consensus among different antitrust regimes. 
It is generally believed that the direct purpose of antitrust law is to forbid the 
monopolistic conduct to ensure the market competition, however its final 
purpose is to improve economic efficiency and to enhance the consumers’ 
benefits (WANG, 2009b). From my point of view, banning monopoly act and 
protecting market competition fairly should be considered to be the immediate 
purpose, while the ultimate purpose of the AML should be to improve the 
economic efficiency, increase the consumer welfare, protect the public interests, 
and ensure the stable economic development in the socialist country.

2.2 Monopoly agreements
The monopoly agreements mean the agreements, dealings or agreed 

practice, in written or oral form, reached by business operators in order to 
expel, eliminate and restrict competition, or bring such effects (WANG, 2009a, 
p. 343-375). As per China’s AML, horizontal restraint agreements and vertical 
restraint agreements are included. 

Horizontal restraint agreements refer to the agreements on the restriction 
of competition among competitors who are at the same level of market 
position (JOSEPH; ABRAMS, 2008, p. 231). Article 13 of the AML lists six kinds 
of horizontal agreements to restrict competition, including fixing the product 
prices; restricting the product sales or output; dividing the purchasing or sales 
markets; and boycotting the dealings jointly, etc. In the consideration of the 
possible negative effects brought by trade associations when the undertakings 
are having a fierce market competition, trade associations are prohibited to 
organize undertakings in the related business to carry on any monopolistic acts.

Vertical restraint agreements refer to “those reached by business 
operators of different production or at different business stages, in which the 
parties are in a relationship of economic complement with the restriction by 
manufactures against distributors, or vice versa” (JOSEPH; ABRAMS, 2008, p. 
231). Three types of agreements are prohibited in the vertical relationship as per 
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Article 14 of China’s AML. Generally speaking vertical agreements with output 
restriction or markets division are not forbidden because these agreements are 
procompetitive and stimulate the economic development, thus the consumers’ 
benefits and the economic efficiency in production and distribution can be 
greatly increased.2 Of course vertical restraint agreements focusing on fixing 
resale price and restricting the MRP (minimum resale price) are prohibited. In 
the practices of the western antitrust law or competition law, horizontal restraint 
agreements are scrutinized more strictly than vertical restraint agreements. 
It is the same with China’s AML, because horizontal restraint agreements 
between competitors are to restrict competition. However vertical restraint 
agreements between manufacturers and distributors are intended to raise the 
output or expand sales instead of restraining the product quantity or the rise of 
prices. “The vertical restraint agreements may restrain the competition among 
distributors on the one hand, they may also reduce the possibility of free-riding, 
strengthen sales network and promote brand competition”.3 

2.3 The abuse of dominant market position 
The term “dominant market position” refers to a market position held by 

undertakings that are capable of controlling the price, quantity of commodities 
or other transaction terms in the relevant market, or blocking or exerting an 
influence on the access of other undertakings in entering relevant markets 
without justification.4 It is known that the AML does not ban lawful merger and 
acquisition, but the AML prohibits undertakings dominating the market from 
abusing their dominance to restrict or eliminate competition from competitors. 
Chapter III of the AML lists the prohibition on the abusive behaviors, such as, 
without justification, to sell or buy goods at unreasonable prices, to sell below 
cost, to refuse dealing, to deal exclusively, to have tied sales or to impose other 
unreasonable transaction terms, or discrimination on price.5

2.4 Concentration of undertakings
Article 20 of the AML lists various situations for the concentration of 

undertakings including: mergers of business operators and obtaining the 
controlling power over another business operator through acquiring their 
equity or assets.6 In the chapter IV, it also provides for notification of mergers, 
acquisitions of share or assets, or acquisition of control to the AMEA (Anti-
Monopoly Enforcement Agency). The AML sets up a reporting requirement 
mechanism but it has not set forth the reporting thresholds, which will be 
stipulated by the State Council from time to time. For any activities resulting in 
a concentration of business reaching the thresholds of notification, they must be 

2 See Xiaoye Wang (2009b), p. 603-604.
3 See Xiaoye Wang (2009a), p. 347.
4 See China’s Anti-Monopoly Law (CHINA, 2007), article 17.
5 Id.
6 See China’s Anti-Monopoly Law (CHINA, 2007), article 20. 

reported to the AMEA before implementing such concentration.7 Article 22 of 
the AML provides some exceptions of notification obligations. 

3 THE IMPLEMENTATION OF CHINA’S AML
The AML, launched and enacted in August 2007, is considered to be the 

new economic constitution for China’s market economy (JONES, 2007, p. 3-13) and 
stands for a landmark in establishing a combined regulatory regime governing 
competition (HOWELL et al., 2009, p. 54). After six years of implementation 
great achievements have been made by the antitrust authorities and Chinese 
courts and a clearer picture of growing capacity of enforcement is beginning 
to come into our views. The regulatory enforcing authorities have established 
enforcement capacity, especially the increase of competition personnel, which 
is correspondent to the increasing capacity in the enforcement of the anti-
monopoly law, including examining the merger and checking anti-competitive 
conduct related to fixing a price and monopoly act.8 However in the process from 
promulgation stage to implementation stage, much attention has been attracted 
from all over the world, the significant concern from the international comments 
are mainly related to the anti-monopoly regulation of state-owned enterprises 
(SOEs), which reflects the primary characteristics of a socialist economic system 
(BERRY, 2005, p. 145). US companies show their top concerns about problems 
like whether they receive fair treatment in the Chinese market, whether the 
review process is transparent, whether the Chinese enforcing facilities intend 
to deal with the foreign companies unfairly owing to the fact that the Chinese 
government is trying to protect its relevant domestic industries instead of letting 
the “market play the decisive role”, or promoting fair competition (ONG; HUBER, 
2014, p. 1). Are these concerns reasonable or their questions well-grounded? It’s 
certain that they have good reasons to be skeptical about the incentives of the 
Chinese government in promulgating the new law (ZHANG, 2011). However it 
should be recognized that no antitrust laws are enforced in a vacuum, even the 
decisions of antitrust enforcement by authorities or courts in E.U. and U.S. are 
soundly grounded in economics and fact. So China’s economic development in 
the past and the political situation and social realities should be understood and 
considered in commenting on China’s AML enforcement. 

3.1 The structure of enforcing AML
The enforcement structure of the AML is made up of two parts: 

administrative enforcement and judicial enforcement. Two levels of government 
authorities are established to implement the AML, including the AMC (Anti-
Monopoly Commission) and the AMEA.9 According to article 9 of AML, the 
AMC built up by the State Council is in charge of organizing, coordinating and 

7 See China’s Anti-Monopoly Law (CHINA, 2007), article 21. 
8 See US-China Business Council report, Competition Policy and Enforcement in China 
(USCBC, 2014).
9 See the chart 1 below, and the USCBC report (USCBC, 2014), p. 4.
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directing anti-monopoly tasks, at the same time doing research, drafting policies, 
evaluating the overall status of the competition on the market, formulating 
and issuing guidelines, investigating and coordinating the administrative 
enforcement of the AML. The AMEA covers three government institutions, 
which are the Ministry of Commerce (MOFCOM), the National Development 
and Reform Commission (NDRC), and the State Administration for Industry and 
Commerce (SAIC). The responsibilities of the three agencies are shown in the 
chart below. 

The Chinese courts provide another channel, including civil litigation and 
administrative litigation, for the private rights in the competition enforcement. 
Article 50 of AML states that an undertaking causing others to suffer losses as 
a result of engaging monopolistic conduct should be liable for civil liabilities 
pursuant to law. 

3.2 B. Enforcement of AML by the administrative agencies 
and courts: cases review

3.2.1 Administrative enforcement
MOFCOM: Merger & Acquisition Reviews
Since the implementation of AML from 2008 to September 2014, 

MOFCOM has totally put 1015 proposed mergers for investigation, the number 
of which is increasing year by year.10 It is obvious that the quantity put on file 
for investigation is closely related to the international economic situation and 
domestic economic development. Most of the cases are involved in foreign 
corporations, but the companies from home are increasingly filed, even the SOEs 
have begun to be filed by MOFCOM. Till the first half of 2014, of 869 proposed 
merger transactions, 844 cases were cleared in full by MOFCOM.11 It is shown that 
over 97 percent of the cases were granted unconditional clearance, and only two 

10 The number comes from the State Council Information Office of PRC (CHINA, 2015).
11 The data come from Fei Deng (2014), Merger Review and Private Litigation under 
China’s Anti-Monopoly Law.

dealings were turned down by MOFCOM, that is Coca-Cola’s planned acquisition 
of Huiyuan Juice in 2009, and the P3 Network amalgamation between Maersk-
MSC and CMA-CGM in 2014.12 For the transactions conditionally approved by 
MOFCOM, if the merging parties can set forth suitable measures to eliminate the 
negative effects on competition, these transactions can be cleared. 

NDRC: Price –related Investigations
The Chinese Price Law, in which the undertakings are prohibited to 

collude to control market price,13 authorizes NDRC to carry out antimonopoly 
act. As a price regulator of enforcing AML, NDRC, through its Price Supervision 
and Antimonopoly Bureau, has taken effective actions to raise its investigation 
standard, not only from the quantity of cases, but also from the range of sectors. 
Only in 2013 it investigated more than 80 companies in various industries, 
including automobile, chemicals, pharmaceuticals, infant formula, tourism, 
Chinese white liquor, household products, banking, insurance and the telecom 
industry.14 The relevant departments monitoring prices in their corresponding 
areas have been authorized to look into and crack down on antitrust cases related 
to price. It can be said that two implementation levels, one from the central 
government, and one from different provinces, have been set up (LI, 2013, p. 
80). The cases publicly announced indicate that not only foreign companies 
but also domestic Chinese companies are under investigation. It seems that 
some sectors of specific industry are targeted because of the recent safety or 
corruption problems, consumer complaints or public concerns have already 
been taken into account when considering cases to investigate. Many cases 
have a great influence on people’s everyday life, for example NDRC investigated 
China Telecom and China Unicom because they restrict other competitors to 
access the broadband market, Maotai and Wuliangye were punished because 
they kept MRP in the alcohol sales market, salt companies in Jiangsu and Hubei 
were fined because they abuse their dominant position through tying, etc. Now 
let’s take the case of China Telecom and China Unicom as an example to have a 
concrete analysis: 

China Telecom vs China Unicom case
Undoubtedly China Telecom and China Unicom are treated as large SOEs 

in the telecommunications industry in China. On 9 November 2011 an antitrust 
investigation was initiated by NDRC, targeting at these two telecommunications 
giants because these two companies use their dominant market position to carry 
out different price against different Internet service providers (ISPs). In the 
light of the investigation by NDRC, the two companies occupy over 90 percent 
of consumers who are using the Internet. It is obvious that these two giants 
dominated the broadband access market in China and used their dominance 
to over-charge their competitors, greatly impairing the market competition. In 
December 2011, the two giants presented a reform scheme, pledged to address 

12 See USCBC report (USBC, 2014), p. 6.
13 See Price Law (CHINA, 1997), article 14(1). 
14 See USCBC report (USBC, 2014), p. 7. 



When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

221

  The Implementation of China’s Anti-Monopoly Law
and its Implication: a Weapon for Market Economy

220

problems they found in internal evaluations and to mend errors and requested 
NDRC to have a suspension on the investigation of their pricing practices.15 The 
vice director from NDRC said: “The two companies have so far completed a 
100G bandwidth expansion and committed to further reduce the internet access 
service charges.”16 “They pledged to improve the quality of its interconnection 
with other backbone network operators, to improve its pricing management for 
the access services and to cut bandwidth –unit fees for public internet access. 
China Telecom will aim to lower its bandwidth-unit price by about 35% within 
five years.”17 It seems that if NDRC accepts the commitments of rectification 
plans of the companies under investigation, it is likely that the China Telecom/
China Unicom case will be terminated. But it is not clear how the NDRC will 
respond to their commitments of rectification and the case is still ongoing. The 
final decision of NDRC will determine whether the case China Telecom vs China 
Unicom will show its symbolic meaning and constitute a landmark in the history 
of Chinese antitrust regime (WANG, 2014, p. 385). It sufficiently proves that the 
AML has opened its sharp teeth in dealing with large SOEs. The image of the 
antitrust enforcement authorities has greatly improved, especially enhancing 
the status of the NDRC’s Price Supervision and Anti-Monopoly Bureau (WANG, 
2014, p. 385). 

SAIC: Non Price-related Investigations of Monopolistic Behavior 
Within SAIC, The Anti-Monopoly and Anti-Unfair Competition 

Enforcement Bureau is in charge of AML enforcement. Meanwhile over 30 
cases have been investigated in the last 6 years by SAIC and its provincial 
branches with formal rulings of 16 cases released on SAIC’s website.18 The cases 
released by SAIC indicate that anti-competitive conduct were involved within 
the framework of trade associations, which, as organizations of defending the 
benefits of the whole industry, limit and eliminate competition, causing the 
market to be damaged by means of fixing price, limiting quantity, subdividing 
market or collusion.19 In 2014 nine cases were investigated, involved in software, 
tobacco, telecommunication, insurance, tourism, public affairs, etc. The 
enterprises investigated include SOEs, foreign companies, domestic companies, 
and industry associations.20 The implementation during last two years shows 
that SAIC is trying to enlarge its enforcing area to cover other monopolistic 
conduct including tying, signing vertical agreements, and abusively dominating 
the market position, but its investigation approach and procedure, such as the 

15 See Xinhua News (2014), China Telecom, China Unicom pledge to mend errors 
after antimonopoly probe, and Owen Fletcher (2011), China Unicom, China Telecom Ask 
Regulator to Halt Prob.
16 See Susan Ning, Wu Han and Sun Yiming (2012), China: Latest Development re 
NDRC’s Antitrust Investigation against China Telecom and China Unicom.
17 See Oven Fletcher (2011), China Unicom, China Telecom Ask Regulator to Halt Prob.
18 See USCBC report (USBC, 2014), p. 9. 
19 Xiaoye Wang and Adrian Emch (2013, p. 247-271), Five Years of Implementation of 
China’s Anti-Monopoly Law—Achievements and Challenges. 
20  See CRI News (2014), SAIC talks about the Microsoft’s antitrust: the investigation is 
still on-going.

problems that the investigation lacks clarification, the companies from abroad 
and home cannot be treated fairly, and the process is skeptically unjust, have 
aroused a great number of concerns.21

3.2.2 Judicial enforcement 
Besides the administrative enforcement, judicial enforcement showing 

the AML affirmatively takes as another weapon against monopoly, can effectively 
provide the channel for the private litigation. According to official court 
statistics, 116 civil cases were accepted at first instance and 102 were judged 
from the enforcement of AML in 2008 to the end of 2012, but till the end of 2013, 
171 cases have been ruled by the Chinese courts.22 The cases are put on trial first 
by the intellectual property tribunals in intermediate courts at the provincial 
level. Most of the plaintiffs, who claim the defendants’ abuse of dominant 
market position, lost their private lawsuits, because they bore much burden 
of proof to show defendant’s dominance on market. So in 2012, the Supreme 
People’s Court promulgated a judicial interpretation to clarify certain problems 
in the antitrust litigation to lower the plaintiffs’ burden of proof under certain 
conditions (EMCH; LIANG, 2013, p. 11). According to the court provision any 
persons or institutions can sue to the court only if they have suffered losses due 
to monopoly behavior or antimonopoly-related breach of contract or disputes. 
The dispute between Qihoo 360 and Tencent is one of the most influential cases 
with great significance in the history of the AML judicial enforcement in China 
today.23 It is the first case involving the antimonopoly ruled by the Supreme 
People’s Court, which vetoed the declaration of Qihoo 360 on exclusive dealing 
and antitrust tying against Tencent, and upheld the verdict given by Guangdong 
High People’s Court.

4 THE BALANCE BETWEEN INTELLECTUAL PROPERTY 
PROTECTION AND THE ENFORCEMENT OF AML

4.1 The importance and value of Intellectual Property
The intellectual property rights, including the trademark, trade name, 

patent, know-how, company name, company images, copyrights, goodwill, trade 
secrets, even the management model, etc. are crucial for the right holders. The 
value and success of many businesses are greatly based on the intellectual 
property. Trademarks convey valuable information of the undertakings to the 

21 See USCBC report (USBC, 2014), p. 9.
22 The data come from Supreme People’s Court Annual White Paper on Civil Protection of Intellectual 
Property Rights (IPR), 2008-2014; State Intellectual Property Rights Report on the IPR Protection Situation 
in 2012; presented by Jin Kesheng, Deputy Chief Judge of Supreme People’s Court IPR Tribunal at China 
Competition Policy and Law Annual Conference (Beijing, 18 Dec. 2012).
23 About the judgment and comment on this case, please refer to: Xinhua Net (2014); Luo 
Yanjie (2014), Outcome of Unfair Competition Dispute between Tencent QQ and Qihoo 360; 
and David Evans and Vanessa Yanhua Zhang (2014), Qihoo 360 v Tencent: First Antitrust 
Decision by The Supreme Court.
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public about their products or services by means of distinguishing the source 
of these products and services, through which consumers come to comprehend 
and rely on the trademark and brand image it conveys.24 A well-recognized, 
respected trademark can change into incalculable valuable business assets, 
usually referred to as business goodwill (FINKELSTEIN, 2001, p. 62). Trademarks 
are usually regarded as symbols of goodwill of an enterprise. Trademark 
licensing is widely accepted by more and more people with the fast expansion 
of business model because it is beneficial to both the licensors, licensees and the 
whole society. For licensors, they can obtain good economic benefits by means of 
the trademark’s functions and good image among consumers; for licensees, they 
can borrow licensors’ goodwill to develop market, and get quicker economic 
results than they establish their own brands; for the whole country the advanced 
technology and management can be imported by the trademark licensing 
agreement so as to enhance its competitiveness in the international market 
and meet the requirement of the consumers in the market economy (ZHENG; 
WANG, 2010, p. 84). The importance of the intellectual property rights has 
been recognized with the economic globalization and sometimes the licensing 
of trademark, patent, know-how, trade name, business model and commercial 
secrets has been collectively used in franchising business. It can be announced 
that the intellectual property, as the licensor’s intangible assets, is playing a 
more and more important role in stimulating the investment, allocating the 
tangible and intangible social resources reasonably, and promoting the social 
productivity. 

4.2 The relationship between IP law regime and AML regime 
It is noteworthy that the article 55 of AML has drawn the wide attention 

from the public. Article 55 says: “This Law is not applicable to the undertakings 
which use Intellectual Property Rights according to the laws and administrative 
regulations relevant to the intellectual property, but is applicable to the 
undertakings which ‘abuse IP’ and ‘eliminate or restrict market competition’”. 
This article clearly illustrates the close relationship between IPRs and the AML 
(JONES, 2008b, p. 2). It shows that IP laws are deemed to be “equivalent in status” 
to the AML (JONES, 2008b, p. 3) and the both legal regimes are complimentary. It 
offers IPR owners exclusive rights so long as they exercise their IPRs legitimately 
as per the IP laws and regulations (TIAN, 2010, p. 9). But the prevalent controversy 
is that whether the AML and IP laws are contradictory. On one hand, IP laws 
endow the IP holders the monopoly to defend their innovation and exclude free 
riders or unjust exploitation from imitating or commercializing an invention 
falling within the scope of their IPRs (NG; LIANG; WATERS, 2008). The ultimate 
purpose of IP laws is to create incentives for innovation. On the other hand, 
AML aims at limiting monopoly and anti-competition behavior, improving 
market accessibility for all competitors and safeguarding innovation in the long 

24 See William A. Finkelstein (2001), Protecting Trademarks and Related Intellectual 
Property Rights.

run (ZHANG; GAO; GUO, 2007). If the IP holders abuse its IPRs, the unreasonable 
IP monopoly may trigger the sanctions of competition law or AML. In fact 
most contradictions between IP law and competition law originate from the 
indeterminacy of whether competition law on intellectual property rights is 
seeking for the short-term efficiency, how the power from IP holders should 
be balanced with restraints on antimonopoly in exercising IPRs (OECD, 1997). 
Although article 55 is considered to be “very general” by some commentators, it 
shows the relationship of these two legal regimes, both in pursuit of efficiency 
in the market economies and maximized social welfare. Both IP laws and the 
AML attempt to safeguard intellectual property so as to stimulate innovation 
and arouse the great interest of doing research and exploring new thoughts 
(NGA MAN, 2014, p. 28-48). They have also been interpreted to raise efficiency 
and higher quality products at lower costs by assuring fair and reasonable use 
of IPR.25 

4.3 The forms of IP abuse 
In China the provisions concerning IP abuse are scattered in different 

laws and regulations, including the Contract Law, the Foreign Trade Law, the 
Anti-Unfair Competition Law, the Patent Law, the Anti-Monopoly Law, and 
the Regulation on Administration of Import and Export of Technologies. As a 
member of international treaties China should also abide by the regulations in 
Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPs) and 
Paris Convention for the Protection of Industrial Property. According to Chinese 
laws and international treaties, the acts of abusing IPRs are summarized as 
follows: using IP licensing agreements or contract law to implement price 
restrictions, quantity restrictions, geographical restrictions, restrictions 
on resale price, tied sales, and exclusive provisions (exclusive grant-backs, 
covenants without challenge of patent validity and forced packing), etc. All of 
above conducts are prohibited by China’s AML.

4.4 The balance of IP protection and the AML enforcement
As discussed above, IP constitutes the core of a franchising business. The 

licensing of IP means the expansion of their technology and brand, as well as the 
‘clone’ of their business model.26 The factors of well-known trademark and brand, 
advanced management, peculiar business model, and particular IP advantage 
owned by licensors form the goodwill of their business resources. Thus effective 
IP protection is of great importance for the licensors to operate and run the 
franchising business. It can be understandable that licensors will exert necessary 
restrictions on their franchising agreements with licensees, and it is permitted that 
uniform pricing or exclusive dealing or purchase of materials in the designated 
suppliers as long as its purpose is to keep the uniformity of the system and boost 
the competitiveness to stimulate the competition. However if the licensors abuse 

25 See Dixon Zhang, Gordon Gao and Bingna Guo (2007).
26 See Xinjian Zheng and Xi Wang (2010). 
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their IPRs, such as using their dominance abusively, including “selling … at 
unfairly high prices or buying …at unfairly low prices”, “refusing to enter into 
transactions with a trading party without justification”, “conducting tie-in sale…
or adding other unreasonable trading conditions”27 etc. the AML will be put to use 
on the dominant behaviors of abusing IPRs to limit the market competition. So the 
licensor’s IP protection should be balanced with the regulations of AML because 
IP laws and the competition laws have similar purpose of boosting innovation and 
improving consumers’ benefits. The justification for the licensor’s IP ‘monopoly’ 
should be that the society as a whole wins a net gain because of the innovation. 
The losses and benefits between the licensor and the society should be balanced 
through time limits on the intellectual property rights granted (JONES, 2004). The 
IP laws provide the creators incentives for innovation and its dissemination by 
establishing enforceable property rights, whereas the antitrust laws promote 
innovation and consumer welfare by prohibiting certain actions that may harm 
competition (ABA, 1996, p. 72-73).

5 CHALLENGES AND OBSTACLES IN IMPLEMENTING AML 
After more than six years of implementation, the administrative 

enforcement agencies and Chinese courts have made great achievements in 
enforcing the AML. But there still remain many challenges and obstacles even if 
the implementation of the AML is thought of as the bedrock of boosting Chinese 
reform of market economy. Different legal scholars from home and abroad have 
raised their concerns and questions on the realm of AML enforcement.28 The 
challenges are involved in the disputes of what the legislative subjective of the 
AML should be, the fact that no unitary enforcing authority implements the AML 
authoritatively and independently, there are insufficient mechanisms against 
administrative monopoly, insufficient independence for antitrust enforcement, 
and so on. The big concerns shown by the foreign companies are that they are 
discriminated and treated unfairly in the period of merger reviews, the review 
or investigation process is skeptically unjust and opaque, there is too broad 
definition of monopoly and pricing agreements; and the broad discretion of the 
regulators’ decision on non-competitive factors in competition enforcement.29 
In summary the following challenges and obstacles should be highlighted:

(1) Overlapping and conflicts caused by three parallel AMEAs. As 
analyzed above the three parallel enforcing agencies including MOFCOM, NDRC 

27 See article 17 of AML (CHINA, 2007).
28 For the challenges and problems in the enforcement of AML, please refer to: 
Xiaoye Wang (2009a), Comments on the Anti-Monopoly Law of the PRC; Xiaoye Wang 
(2008), Highlights of China’s New Anti-Monopoly Law; Angela Huyue Zhang (2011), The 
Enforcement of the Anti-Monopoly Law in China: An institutional design perspective; 
Yeung Nga Man (2014), Intellectual Property Law and Competition Law in China—Analysis 
of the Current Framework and Comparison with the EU Approach; and Xiaoye Wang 
and Adrian Emch (2013), Five Years of Implementation of China’s Anti-Monopoly Law—
Achievements and Challenges.
29 See USCBC report (USBC, 2014), p. 18.

and SAIC, will not only be inefficient but will inevitably lead to argumentation, 
attrition, segmentation, or even incongruous decision-making.30 What is fatal 
is that these three-party enforcement authorities are not independent, but 
attached to a commission under the State Council without relevant authority, so 
it is difficult for the attached AML enforcing institutions to present their ideas 
freely and coordinate with each other harmoniously.31 Therefore it is vital that 
a unified agency with sufficient authority under the State Council be established 
to enforce the AML (WANG, 2009, p. 371).

(2) Negative impact of the administrative monopoly. It has been recognized 
that the administrative monopoly is the most important and difficult problem in 
China’s economic reform. As far as the administrative monopolistic conduct is 
concerned, the enforcing mechanism is insufficient because only the supervising 
authorities of the agencies are authorized by the AML to cope with abusive 
powers from the administrative institutions (XU; ZHANG, 2013, p. 284-285). It is 
possible and easy for the government agencies under the Chinese bureaucratic 
political structure to make use of their administrative power abusively to hamper 
competition. So it is of great significance to put the administrative monopolistic 
conduct under the surveillance of AML, which shows the great resolution of 
Chinese law-makers to crack down the administrative monopoly at all levels, 
demonstrating the nationwide mainstream viewpoint of initiating and fostering 
an atmosphere of market competition in China.32 One of efficient measures is to 
put the administrative conducts under the court’s judicial review and have the 
AML enforcing authorities supervise and check the conduct of administrative 
restraints on competition. So it’s urgent to establish a uniform institution with 
independent authority to undertake the task of suppressing administrative 
monopoly. Of course it is not sufficient to eliminate the administrative monopoly 
only depending on the enforcement of the AML, further economic reform should 
be deepened on the basis of cultivating the social awareness of competition and 
clearing up the administrative monopoly. 

(3) Lack of fair treatment and insufficient transparency in process 
of competition review. In order to ensure the transparency in their review 
procedure, the enforcement authorities (including MOFCOM, NDRC, SAIC and 
Chinese courts) have issued some guidelines and regulations to provide guidance 
on the procedural aspects of the merger review or some other review process 
during the last few years. The most notable progress in this area is that the 
enforcing agencies have published some information and rulings of the cases 
they have decided.33 However with the increase of the enforcing activity, more 
is concerned that all parties are not guaranteed to be fair in all the investigation 

30 See Xiaoye Wang (2008), Highlights of China’s New Anti-Monopoly Law. 
31 See Xiaoye Wang (2009a), p. 371.
32 See Xiaoye Wang (2009a), p. 372.
33 The information and decisions of the completed cases can be reached at: China’s 
MOFCOM Anti-monopoly Bureau (2014); China’s NDRC Price Supervision & Inspection 
and Anti-monopoly Bureau (2014); and China’s SAIC Antimonopoly and Anti-unfair 
Competition Enforcement Bureau (2014).
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procedures and due process is weak. The foreign companies show their great 
concern on how the investigations are conducted and decided and whether 
the opportunities for local protectionism or industrial policies are provided. 
There is insufficient transparency in competition reviews and publishing case 
decisions. For example MOFCOM is not obligated under the AML to publish its 
decision when a merger is cleared without imposing remedies.34 Companies 
under AML investigation are unduly pressed to admit that they are in a violation 
of the AML, because they are not notified why they are investigated and what’s 
the basis of the investigation. During the process of merger or price reviewing, 
the legal counsel from the companies are not allowed to be present, which is 
contradictory to the spirit that China is making great effort to advocate rule 
of law and due process, and is inconsistent with international practices. For 
FOMCOM, when it publishes some specific messages about rulings or remedies 
for merger cases that are refused or conditionally cleared with public notices, 
it doesn’t release the decisions for cases cleared unconditionally at all. It is the 
same with NDRC, the results of past investigations about some but not all cases 
are announced with only the final charges and fines. So it is difficult for the 
public to understand the complete information and know how the transactions 
are reviewed and the public have no idea on how to fully and properly abide by 
Chinese antitrust laws and practices.35 

(4) Lack of specific definition of some monopolistic conducts. In the 
legislation of AML some definitions are not clearly demonstrated so that a 
number of questions are raised about provisions of defining monopoly. How to 
evaluate the influence of monopoly on the market economy in FOMCOM’s merger 
review? How to explain the clauses of signing monopoly agreements and using 
the dominance abusively? How to implement the standard of accessing control 
in the market competition? What do ‘other monopoly agreements’ include? All 
these questions need further implementing rules or guidance to make a clear 
demonstrations. According to article 14 of the AML, undertakings and their 
trading counterparts are banned to sign vertical agreements to fix prices of 
commodities for resale or set MRP, but should all agreements be regarded as 
illegal? Sometimes some price-fixing arrangements may have pro-competition 
rather than anti-competition effect, because this resale price maintenance (RPM) 
can help to prevent ‘free-riders’, promote consumers welfare by stimulating 
distributors to provide better products or services for customers. RPM 
agreements are thought to be legitimate so long as ‘rule of reason’ approach is 
used as the foundation of judgment or the justification for adjudicating as per 
international best practices in U.S., E.U. and other jurisdictions.

6 SUGGESTIONS TO IMPROVE THE AML LEGISLATION 
In the future implementation of the AML it is suggested that the following 

measures be taken for the regulators to issue the guidelines and interpretations: 

34 See article 30 of AML (CHINA, 2007).
35 See USCBC report (USBC, 2014), p. 14-16. 

(1) Borrowing reasonable experiences from the advanced countries about 
the antitrust regime and selecting appropriate forms of regulations. At present 
there are mainly two forms of antitrust legislation in the world---the American 
Model and European Union Model, the experience of which can be borrowed by 
the Chinese regulators. In the U.S., in order to make application of IP licensing 
agreement more certain, the ‘rule of reason’ approach was used by American 
Department of Justice (DOJ) and Federal Trade Commission (FTC) as a suitable 
method to check the potential harms to ensure the benefits of the whole society 
or any special industry (O’CONNEL, 2008). That is, the IP licensing agreement 
is not “per se” illegal. In 1995 the Antitrust IP Guidelines were issued to 
evaluate the restraints in IP licensing arrangement. According to the guidelines 
a general approach -- ‘rule of reason’ is usually adopted by the authorities or 
courts to evaluate whether the restraints can enhance the economic efficiency 
and whether positive effects can outweigh the negative effects on competition 
when it is possible that a licensing restraint can cause the effects of both anti-
competitiveness and pro-competitiveness.36 In 2007 a document with more 
detail—Antitrust Enforcement & IPRs: Promoting Innovation and Competition 
was published by DOJ and FTC to improve the degree of certainty, reaffirm the 
“rule of reason” approach, re-emphasize the pro-competitiveness of IP licensing 
agreements, and make it easier for the public to implement, understand and 
apply the 1995 Guidelines.37 In the E.U., Technology Transfer Block Exemption 
Regulation (TTBER) was enacted in 2004 so that the implementation of antitrust 
law can be facilitated and a sound balance between freedom of economy and 
defending of competition can be effectively struck.38 Then a TTBER Guideline in 
detail is enacted to facilitate the enforcement of the TTBER guideline. So some 
special legal documents or specific and detailed guidelines or regulations, rather 
than general judicial interpretations should be issued to regulate the restraints 
on competition in China’s AML implementation. 

(2) In order to promote innovation and stimulate the enforcement of IPRs 
in China, IPRs should not be thought of as creating market power. The antitrust 
laws should not be applied to restrain the access of exclusive rights by exercising 
the IP laws, but antitrust and IP laws should work together to promote innovation 
and competition because the characteristics of IP laws should be combined 
with the principles of antitrust laws.39 It should be realized that IP licensing 
agreements are likely pro-competitive but not anti-competitive. In considering 
the role of non-competitive convents the government agencies should make it 
clear that the existing antitrust laws are compatible with the concept that when 
the enforcing agencies are reviewing the merger or investigating monopolistic 
conduct, their ultimate purpose should be aimed at the behavior of restricting 
competition, but not t on the protection of any industries.

36 See Yijun Tian (2010), p. 19.
37 See Yijun Tian (2009), China’s IP Abuse Rule: Another Approach to Protecting the 
Public Domain. 
38 See Yijun Tian (2010), p. 17.
39 See James J. O’Connell, Jr (2008).
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 (3) For the sake of the goals of protecting and enhancing competition 
as well as the economic benefits of consumers, some fundamental principles 
should be adhered to in enacting the AML, such as the principle of protecting 
the consumers’ welfare and the principle of competitiveness, the former is, 
the restraint exerted by IP holders is to maintain the consumers’ benefits so 
that they can obtain the same quality or high quality products; the latter is, the 
aim of restraints on competition is to defend competition, but not individual 
competitors. To achieve this goal, antitrust enforcing agencies should cooperate 
with each other to remove harm on competition. It should be recognized that 
strong IP protection is closely connected with competition principles, and 
constitutes an organic part of antitrust policy (O’CONNELL, 2008).

(4) Block Exemption from the E.U. model can be borrowed by the AML 
in the enforcement of antitrust law. Although exemptions from restricting 
the monopoly agreements are stipulated in article 15 of the AML, the Block 
Exemptions from the E.U. approach are very useful experience for China’s AML 
to accept. Similarly a great many statutory exemptions to the antimonopoly 
law in the U.S. are provided.40 So China may consider expanding the scope of 
exemptions to put IP-related agreements or multiparty licensing agreements 
included.41 However the conditions of applying the exemptions should be 
strictly limited to the following aspects: (a) the purpose is to maintain the 
goodwill and the uniformity of the system; (b) the legal rights of the parties can 
only be protected by restrictive competition; (c) to meet the targets of protecting 
public interests, that is, the restriction on competition cannot hamper the 
market competition structure and cannot curb the technology improvement 
and production efficiency; (d) not to abuse its rights, restraints of competition 
cannot intervene in others’ legitimate business42 (HU; LIU, 2008, p. 65).

7 CONCLUSION 
On the basis of the analysis above it is known that great success has 

been achieved after the AML has been implemented for more than six years, 
the Chinese antitrust agencies (MOFCOM, NDRC, and SAIC included) and courts 
have achieved enormous and influential progress after their great efforts from 
different aspects of work. The promulgation and implementation of the AML 
shows the Chinese government’s firm resolution in the purpose of vigorously 
promoting competition and creating a sound and fair competitive environment 
for private enterprises, SOEs, and foreign capital companies to compete with 
each other. The promulgation and implementation of the AML has been 
symbolized to safeguard the development of market economy, and retain the 
consumers’ interests (CHEN, 2011, p. 630).

It can also be seen that China’s AML is still far from perfect. There still 

40 See Thomas R. Howell, Alan Wm. Wolff, Rachel Howe, and Diane Oh (2009), p. 87.
41 See Yeung Nga Ma (2014) p. 47.
42 See Jiaqiang Hu and Chunxia Liu (2007, p. 65), Franchise and Its Legal Rules and 
Regulations for Restricting Competition Behavior.

remains a tremendous difference between China and western countries on the 
standard of establishing antitrust legal system (CHEN, 2011, p. 628). Although some 
regulations have been issued by the enforcing authorities, the provisions are still 
general, lacking maneuverability. The lack of detailed implementing regulations 
and guidelines has resulted in legal uncertainty for domestic companies and 
suspected discrimination against foreign undertakings operating in China.43 

However although there still exist many challenges and problems in 
the process of enactment, the implementation of AML symbolizes a significant 
accomplishment and a spectacular landmark on the development of market 
economy. The fact that China has ranked as the second largest economic entity 
and China’s fast-growing economic reality demand an effective system to ensure 
a stable development of economy in the world’s free and fair competition.44 
It is believed that with the deepening of Chinese market-oriented economic 
reform from a broader perspective some reasonable suggestions and successful 
experiences of enforcing antitrust laws in the developed countries will be 
borrowed to be suitable for Chinese social reality and economic advancement 
so that the AML can be identically applicable to all the market entities. Economic 
globalization will stimulate China to speed up its pace to build a comprehensive 
antirust policy. 
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FUNDAMENTAL PRINCIPLES OF 
INTERNATIONAL TAX OBLIGATION IN THE 

BRAZILIAN LAW
Ana Rita CABRAL1

Even though some scholars believe that the tax law theory is a mere 
material development of the Tax Event theory itself, the study of Tax Law 
considers the Taxable Event essential and a core concept. Moreover, many of the 
concepts and institutes that engage the legal discipline depart from the notion 
of a Taxable Event. 

As pointed out by Amilcar Falcão (1997, p. 2): “In order to create the tax 
liability, there is a need to specifically arise the fact or the presumption that the 
legislator indicates as suitable to serve as a basis for the occurrence of the tax 
legal relationship.” 

According to Sacha Calmon Navarro Rabbit (1988, p. 43), the Taxable Event, 
described by law, must be “described in detail to avoid wrong understandings 
about the law enforcer, creating an uncertainty for taxpayers.” Pursuant to the 
constitutionally delineated powers, the legislator is subject to the compliance 
of constitutional principles, which are listed in art.150 of the Supreme Law and 
limit Taxing Power. Regarding the principle of legality and the legal description 
of the Taxing Event, the above mentioned author sustains: 

There is a Taxable Event in the law and a Taxable Event in the world. 
They are often not distinguished and a single word name them, 
causing of some confusion. One thing is the law prediction of the 
legal fact (in the abstract), and another thing is the real fulfillment 
of the legal fact predicted by the law. The legal exists in the world of 
legal phenomena, for as soon a fact occurs, legal consequences, also 
abstractly provided by law, are expected. The prediction results in 
the legal consequences provided and innovates the world (COELHO, 
1988, p. 45).

Considering the relationship between the Taxable Event and the birth of 
the Tax Obligation, Paulo de Barros Carvalho (1999, p. 130) states that “when we 
say that the fact occurred, the legal relationship arises, and we are dealing with 
the occurrence of two facts: the Cause-in-Fact (legal fact) and Proximate Cause 
(legal relationship). In his words:

However, the fact that the Taxable Person must or must not fulfill 
the stipulated delivery is something different. This change in the 
social world is, in principle, the strange fact of the legal relationship, 
although it qualifies other relevant event for the law, namely, the 
contingency of loan satisfaction or the discharge of the agreed 
installment. The fact of the legal relationship, in its existential 
concreteness, exhausts the rights and obligations aforementioned 
ignoring any future behavior of beneficiaries aiming at the decision 
about the conducts to meet, which, may or may not be in line with 

1 PhD student at the Law Graduate Program, Universidade Federal de Santa Catarina. 
Lawyer in Brazil.

http://www.iberchina.org/files/competition_china.pdf
http://news.xinhuanet.com/english2010/china/2011-12/02/c_131285141.htm
http://news.xinhuanet.com/english2010/china/2011-12/02/c_131285141.htm
http://news.xinhuanet.com/tech/2014-10/17/c_127109368.htm
http://news.xinhuanet.com/tech/2014-10/17/c_127109368.htm
http://www.chinaipmagazine.com/en/journal-show.asp?id=402
http://www.chinaipmagazine.com/en/journal-show.asp?id=402
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normative expectations (CARVALHO, p. 130). 

It can clearly be inferred that the events of cause and effect occurred 
(tax and legal causality) rise a legal consequence, namely, the tax relationship 
of obligation. In this sense, the Art. 113, 114 and 115 derived from the Brazilian 
Tax Code, as well as the respective definitions of the main and accessory tax 
obligations and its relations with the Taxable Event.

The tax relationship of obligatory imposes to the taxpayer a duties of 
establishing certain, precisely, and predetermined provision, conferring on the 
Active Subject (State) the right to obtain the benefit. Thus, under this framework, 
it is necessary to understand that, in the words of the jurist Alfredo Augusto 
Becker (2002, p. 261): “The tribute is the object of the provision that fulfills the 
duty”.

As we can see, an in-depth study of the Taxing Event is preponderant. 
Thus, in the context of this Event’s importance, Amilcar Falcão (1997, p. 6) lists 
the vital concepts in the tax industry, specifically fixed when studying such an 
Event:

a) identification of the moment when the main Tax Obligation 
emerges; b) determination of the primary taxpayer’s tax liability; 
c) establishment of the concepts of incidence, withholding and 
exemption; d) determination of the legal regime of Tax Obligation: 
tax rate, basis of calculation, exemptions etc.; e) distinction of taxes 
‘in genere’; f) tax distinction ‘in specie’; g) classification of direct 
and indirect taxes; h) election of criteria for the interpretation 
of the tax law; i) determination of specific cases of evasion in 
the strict sense; j) establishment of the principles of operation 
of constitutional discrimination incomes in Brazil: definition of 
imposing competence and determination of cases of invasion of 
jurisdiction, and double taxation.

Consequently, the study of relations between sovereign States, as well 
as their positions on tax matters reflected in the international arena, which 
involve the idea that the sovereign State is expressed when it is not subject to 
the national law of any other state. In this case, the understanding of the Taxable 
Event Theory is necessary from an underlying principle perspective. 

According to Alexy (2008, p. 109), the principles as decisive rules for 
numerous reasons, “have a fundamental and substantive importance to the 
legal system; its relation to the idea of right is a model of reasoning that advances 
from the macro towards the micro.” In accordance with Sérvulo Sergio da Cunha 
(2006, p. 5) lessons, the term principle has a Latin root, ‘principium’, ‘principii’, 
associated with what the Greeks named ‘Arqué’, meaning the place where one 
departs from, the origin. The author lists eleven meanings of the term based on 
the ideas of Gilles Gaston Granger (1988), Martin Heidegger (1992), and André 
Lalande (1956), under the ontological and ethical perspectives 

The first notion attributed to the term ‘principle’ is the start, the beginning 
associated with grangerism conception of final stage of the entire regression. 
Sérvulo Sergio da Cunha (2006, p. 7) defines such a thought as logical nature, 

inspired by Gilles-Gaston Granger (1988). Another idea or concept of the logical 
principle of nature, is proposed by Martin Heidegger (1992, p. 169), he states 
that: “a principle, in contrast to a mere negative condition, is the proportion on 
which the foundation for the ground truth is laid , this means, a proportion able 
to withstand the truth of the judgment. “

For Martin Heidegger (1992, p. 169) a true judgment emerges from a 
principle, and the principle is one or the foundation of a proposition. Inspired 
by the Heidegger’s sense of logical nature, André Lalande (1956, p. 37) proposes 
a concept of axiomatic- ontological principle character, but he also understands 
principle as the foundation. A principle for him is a “proposition placed at the 
beginning of a deduction, which can not be deduced from any other in the 
specific system.”

Sérvulo Sergio da Cunha (2006) asserts, in his comparative study of 
ideas, some of them already mentioned above, that the notion of principle as 
a foundation, is also found in Plato, in Aristotle and in Kant. He highlights, in a 
reference to these philosophers: 

The first says: ‘A principle is something not engendered; for it is 
exactly and necessarily from a principle that everything comes into 
existence , while the principle itself does not prove anything: if a 
principle came into existence from something, this thing would not 
be the basis of a principle of what exists’. For Aristotle, the ‘truths’ 
and ‘the firsts’ are those things in which we believe because of 
nothing other than itself [...]’. Kant finally presents the principles as 
‘a priori judgments’, ‘which have this name not only because they 
are the foundation of other judgments, but also because they are 
not based on more general or higher knowledge’ (CUNHA, 2006, p. 
7-8).

Sérvulo da Cunha (2006, p. 8) quotes Emile Littre, who, in his Dictionnaire 
de la Langue Française, conceptualizes principles as “all natural causes are the 
reasons why bodies move, act and live.” This is an ontological conception of 
principle. The deontological principle, says Sérvulo Sergio da Cunha (2006, p. 
10), lies in the idea that not only things are endowed with foundation, but also 
with actions. There are, therefore, prescriptive or deontological principles that 
guide human behavior. 

 In this context, Antonio Roque Carrazza (2008, p. 39) informs that legal 
principle is a logical statement that, in general, has a prominent position within 
law, and binds the understanding and application of legal rules connected to it. 

 The principles, as origin or starting point, are necessarily general and 
have a significant position in the legal system. Hence, they are endowed with the 
power to bind the standard application to the center of your idea; this function 
is informative-binding. In the words of Antonio Roque Carrazza (2008, p. 41), the 
principles are the points of normative support for the successful implementation 
of the law. 

There are functions of constitutional principles, which go beyond those 
mentioned above, Sérvulo Sergio da Cunha (2006, p. 191): 
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a) generate rules (nomogenesis function); b) guide the 
interpretation (hermeneutics function); c) inhibit the effectiveness 
of rule to contradict them (inhibitory function); d) address the lack 
of rules (supplementary function); e) regulate the system (control 
the function of the system); f) design the text about the society 
(projection function). 

In fact, the rules should be the detailing of principles. Through these, the 
purpose of existence of these principles is to be met or fulfilled. Humberto Avila 
(2007, p. 35) discussing this matter, highlights the position of Karl Larenz (1991), 
who defining principles, conceive them as those which establish normative 
foundations for the interpretation and application of law, directly or indirectly 
deriving from standards of behavior. Thus, rules emerge of the abstraction or 
generality of principles. 

 Regarding the hermeneutic function, this directly relates to the 
informative-biding. The legislator will always draft the law as a compass of the 
values contained in the principles, being an interpreter when applying the law, 
and being guided by these same values, conceiving them, always, as a landmark 
or a north to be pursued. 

 In case the legislator is not faithful to the values and principles of the 
central idea when making the law, such law has to be rejected so as not to enter 
the legal world, and prevented from producing effects in the factual world. This 
is an additional function of the principles: to inhibit the effectiveness of the 
rules contradicting them. 

 Under these circumstances, a need to deepen the roots of the underlying 
principle perspective arises, as well as the foundations on which the International 
Tax Law is sustained, a branch of law that weighs facts of life that involve two or 
more legal systems endowed with power to tax, as a connecting factor. Alberto 
Xavier reflects (2010, p. 33): 

Thinking on the taxation of a shipping company, whose head office 
is in Panama, whose effective management is in London, whose 
capital is controlled by residents of the United States, and whose 
profits rise out of maritime traffic carried on the Greek Islands. 

Possible tensions between these sovereign states (all facing a situation 
that might trigger the incidence or application of its domestic Tax Laws) must 
be overcome in order to protect the autonomy and independence of states, and 
in respect to the underlying principles of the International Tax Law, even at the 
expense of expanding markets and accumulation of capital, which is the heart of 
the logic of the global capital economic system. In the words of Helenus Taveira 
Tôrres (2003, p. 97) tax sovereignty means: 

[...] The institutionalized power that places the state as the 
subject of world order, providing autonomy, and independence 
in determining the tax facts and procedures for collection, as well 
as control of taxes in accordance with self-limitations of originally 
internal and constitutional sources, as international sources.

Thus, identifying the guiding principles of International Tax Law Theory in 

accordance with the Tax Event of tax liability, and the barriers within capitalism 
to its fulfillment ; checking the (positive / negative) effects of disobedience or 
neglect of the International Tax Law principles in domestic and foreign spheres 
of sovereign states; and defending the position of independence, especially the 
Brazilian State, facing the tax levies of States, the so called developed countries, 
when analyzing their magnum foundations, are urgent goals involving many 
interests in the international legal-tax scenario. To quote Patricia Henriques 
Ribeiro (2001, p. 26.), the relationship between domestic law and international 
law provides ample complexity: “it contributes to the lack of attention, which 
the doctrine has been paying to the matter, factor which confirms the difficulty 
of reaching a harmonious and effective solution. Despite some oblivion by our 
lawyers, the question gives rise to a scholarly discussion of grand proportions.”
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APPROACHING DEMOCRACY THROUGH 
TRANSPARENCY: A COMPARATIVE LAW 

STUDY ON CHINESE OPEN GOVERNMENT 
INFORMATION 

Wenjing LIU1

1 OPEN GOVERNMENT INFORMATION IN CHINA (SINCE 
1985)

1.1 Transparency in Villages and Enterprises
One of the most important consequences of China’s economic reform, 

which began in its rural provinces in 1978, is the practice of transparency.2 
Disclosure of information related to public affairs first occurred in 1985, when 
Villagers’ Committees (“VCs”) — autonomous organizations that manage the 
public affairs of villages3 — made fiscal, land use, and home planning records 
available to interested villagers.4 Despite the adoption of open village affairs by 
several provinces, including Jiangsu, Shandong, and Henan, the practice was not 
codified until much later, when, in late 2004, the General Office of the Central 
Committee of the Communist Party of China (“CPC”) and the General Office 
of the State Council issued the Notice on Open Village Affairs and Democratic 
Management in the Countryside, “proving” its “positive achievements.”5 The 
Notice also included suggestions on how to perfect open administration of 
village affairs, demonstrating a desire by the government and the governing 
political party to push transparency forward after nearly ten years of “self-

1 Associate Professor of Law in Jinan University, China. Fulbright Visiting Scholar at 
the American University Washington College of Law (2008-2009). This chapter is derived 
from an article originally published on American University International Law Review in 
2011.
2 For more information on these reforms, see Jinglian Wu, Understanding and 
Interpreting Chinese Economic Reform 104-27 (2005) (discussing, among other things, the 
adoption of “contracting” and “responsibility”). 
3 Cunmin Weiyuanhui Zuzhi Fa (村民委员会组织法) [Law on the Organization of 
Villagers’ Committees] (promulgated by the Standing Comm. of the Nat’l People’s Cong., 
Nov. 4, 1998, effective Nov. 4, 1998) art. 2 (China), translated in <http://www.chinalawedu.
com/news/23223/23228/22926.htm>.  Access date: 1 Sep. 2015.
4 See Zhonghua renmin gongheguo minzheng bu jiceng zhengquan he shequ jianshe 
si (中华人民共和国民政部基层政权和社区建设司) [Bureau of Basic- Level Admin. & Cmty. 
Constr.], Quanguo xietiao xiaozu bangongshi (全国协调小 组办公室) [Chinese Ministry of 
Civil Affairs], Cun wu gongkai (村务公开) [Open Village Affairs] 11-12 (2004). 
5 See Guanyu Jianquan Wanshan Cunwu Gongkai He Minzhu Guanli Zhidu de Yijian (关
于健全完善村务公开和民主管理制度的意见) [Notice on Open Village Affairs and Democratic 
Management in the Countryside] (promulgated by the Gen. Offices of the Cent. Comm. 
of the Communist Party of China [CPC] & the St. Council, June 22, 2004, effective June 22, 
2004) [hereinafter Notice on Open Village Affairs], available at: <http://news.xinhuanet.
com/zhengfu/2004- 07/12/content_1591421.htm>. Acess date: 1 Sep. 2015.

governance” on the issue.6 Transparency in rural areas progressed remarkably, 
lifting the “Bamboo Curtain” on public affairs from autonomous villages and 
then government administration.

In the late 1990s, transparency spread from rural to urban areas, 
affecting state-owned and collectively owned enterprises (“SOEs” and “COEs,” 
respectively)7 as well as other public organizations. As a confirmation of the 
pioneering wave of open government affairs and as a guide to the future 
operation of transparency, the General Offices of the CPC Central Committee and 
of the State Council promulgated the Notice on Further Openness in the Affairs 
of SOEs, COEs, and Their Holding Companies on June 3, 2002.8 Later that same 
year, the National Panel on Coordination of Open Enterprise Affairs estimated 
that over 250,000 enterprises, including over 190,000 public organizations 
(SOEs and COEs)9 as well as over 57,000 private enterprises, had introduced 
transparent management.10

The first official statement on government transparency appeared in 
1988, when the Secretariat of the CPC Central Committee proposed disclosure 
of all administrative regulations, procedures, and decisions in preparation for 
democracy.11 By the late 1990s some laws and regulations began to contain 
principles of openness.12 In his 1997 report to the Fifteenth National Convention 

6 See id. (outlining procedures to improve rural governance by creating a group to 
monitor and implement “village affairs,” as well as to give farmers a voice in decisions 
regarding land use, land transfer, and financing, among others).
7 See Zhongyang Jilu Jiancha Weiyuanhui Shuji Wei Jianxing Daibiao Zhongyang 
Jilu Jiancha Weiyuanhui Changwu Weiyuanhui Suozuo De Gongzuo Baogao (中央纪律检
查委员会书记尉健行代表中央纪律检查委员会常务委员会 所作的工作报告) [CPC Comm’n for 
Discipline Inspection], “Jia da lidu, biaoben jianzhi, tuidong fan fubai douzheng shenru 
kaizhan” de gongzuo baogao (《加大 力度,标本兼治,推动反腐败斗争深入开展》 的工作报
告) [1998 Annual Report] (delivered by Sec’y Wei Jianxing on Jan. 13, 1999), reprinted 
in THE PEOPLE’S DAILY, Mar. 1, 1999, at 3, available at: <http://www.people.com.cn/ GB/
channel1/11/20000804/172106.html>. Acess date: 1 Sep. 2015.
8 See Guangyu Zai Guoyou Qiye, Jiti Qi Ye Ji Qi Konggu Qiye Shenru Shixing Changwu 
Gongkai Zhidu de Tongzhi (关于在国有企业、集体企业及其 控股企业深 入实行厂务公开制度的
通知) [Notice on Further Openness in the Affairs of State-Owned Enterprises, Collectively 
Owned Enterprises and Their Holding Companies] (promulgated by the CPC Cent. 
Comm. & the St. Council, June 3, 2002, effective June 3, 2002), available at <http://www.
gov.cn/gongbao/content/ 2002/content_61564.htm>, acessed on 1 Sep. 2015 (mandating 
publication of all development plans as well as reform and merger proposals, and other 
similar events, so that workers can participate in the decision-making).
9 See generally 2002 Nian chang wu gongkai dashiji (2002 年厂务公开大事 记) [Chronicle of 
Events in Factory Affairs, 2002], QUANGUO CHANG WU GONGKAI MINZHU GUANLI WANG 
(全国厂务公开民主管理网) [THE NETWORK FOR DEMOCRATIC MANAGEMENT ] (Nov. 15, 
2007). Available at: <http://www.cwgk.org/template/10001/file.jsp?cid=10&aid=8>. Acess 
date: 1 Sep. 2015.
10 Id.
11 See LIU JIE (刘杰), ZHIQING QUAN YU XINXI GONGKAI FA (知情权与信息公 开法) [THE 
RIGHT TO KNOW AND LAWS ON INFORMATION DISCLOSURE] 246 (2005).
12 Zhonghua Renmin Gongheguo Xingzheng Chufa Fa (中华人民共和国行 政处罚法) 
[Law on Administrative Penalty] (promulgated by Nat’l People’s Cong., Mar. 17, 1996, 
effective Oct. 1, 1996) (China), translated in 1996 P.R.C. LAWS art. 4, available at <http://

http://www.chinalawedu.com/news/23223/23228/22926.htm
http://www.chinalawedu.com/news/23223/23228/22926.htm
http://news.xinhuanet.com/zhengfu/2004-%2007/12/content_1591421.htm
http://news.xinhuanet.com/zhengfu/2004-%2007/12/content_1591421.htm
http://www.people.com.cn/%20GB/channel1/11/20000804/172106.html
http://www.people.com.cn/%20GB/channel1/11/20000804/172106.html
http://www.gov.cn/gongbao/content/%202002/content_61564.htm
http://www.gov.cn/gongbao/content/%202002/content_61564.htm
http://www.cwgk.org/template/10001/file.jsp?cid=10&aid=8
http://www.npc.gov.cn/englishnpc/Law/2007-%2012/11/content_%201383613.htm
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of the CPC Central Committee, then-General Secretary Jiang Zemin stressed the 
“principles of fairness, justice and openness.”13 Thereafter, the practice of open 
government started to blossom throughout the country, almost simultaneously 
with the assistance of “e- government.”14

Government transparency and economic reform in modern China, as a 
consequence of the earlier reforms in rural China, is no coincidence. Transparent 
administration of government affairs, a prerequisite for public participation 
and oversight,15 is a basic necessity of market economies. Later practice of 
transparency in SOEs and COEs also evinces the link between economic reform 
and information disclosure. Managers of both villages and firms distributed 
information related to fiscal and administrative affairs to their members to 
meet the demands of democratic management and, therefore, to make villagers 
or workers more productive.16 However, the consequences of transparency 
experiments in economic matters went well beyond the bounds of economic 
affairs, penetrating public organizations and, eventually, administrative 
agencies.

1.2 Local Experiments
The Rules on Open Government Information of Guangzhou Municipality 

(“2003 Guangzhou Rules”)17 are generally credited as the first official legislation 

www.npc.gov.cn/englishnpc/Law/2007- 12/11/content_ 1383613.htm>, acessed on 1 Sep. 
2015 (“Administrative Penalty shall be imposed in adherence to the principles of fairness 
and openness [...] Regulations on administrative penalty to be imposed for violations 
of law must be published; those which are not published shall not be taken as the basis 
for administrative penalty.”). Article 31 requires parties to be notified of both “the facts, 
grounds and basis on which the administrative penalties are to be decided” and the rights 
of remedy which are required before a decision of penalty is imposed. In addition, Articles 
42 and 43 of the Law provide a right to and prescribe a procedure for public hearings. The 
Temporary Regulations on State Civil Servants also stated the principle of openness in the 
employment of civil servants. See Temporary Regulations on State Civil Servants, art. 2 
(promulgated by the St. Council in 1993, superseded by the Civil Servants Law on Jan. 1, 
2006).
13 Jiang Zemin ( 江 泽 民 ), Pres., Report at the 15th Nat’l Cong. of the Communist 
Party of China: Hold High the Great Banner of Deng Xiaoping Theory, for an All-Around 
Advancement of the Cause of Building Socialism with Chinese Characteristics in the 21st 
Century (江泽民在中国共产党第十五次全国 代表大会上的报告:高举邓小平理论伟大旗帜,把建
设有中国特色社会主义 事业全面推向二十一世纪) 12 (Sept. 12, 1997), translated in <http://
www.fas.org/news/china/1997/970912-prc.htm>, available at <http://news.xinhuanet.com/
zilia/2003-01/20content_697189.htm>. Acess date: 1 Sep. 2015.
14 See LIU supra note 10, at 247-48 (reporting a surge in laws and judicial decisions 
supporting the need for government transparency).
15 See Notice on Open Village Affairs, supra note 4, § 1. In fact, in the early 1980s, attempts 
at open village affairs were always followed by public participation and supervision. See 
LUOPING HAN (罗平汉), CUNMIN ZIZHI SHI (村 民 自 治 史) [HISTORY OF VILLAGERS’ SELF-
GOVERNANCE] 112-16 (2006) (describing the implementation of open village affairs in 
various provinces in China).
16 See Notice on Open Village Affairs, supra note 4, § 3 (elaborating on openness as 
precondition of villagers participation and supervision). 
17 Guangzhou Shi Zhengfu Xinxi Gongkai Guiding (广州市政府信息公开规 定) [Rules on 

on open government information (“OGI”). Although the city of Guangzhou did 
spawn the government transparency movement, this actually happened ten 
years prior to the 2003 Guangzhou Rules—in 1992. The Temporary Rules on 
Open Government of Guangzhou Municipality (“1992 Temporary Rules”18 not 
only confirmed early transparency efforts undertaken by government agencies 
(albeit without binding legal effect), but also provided supporting authority for 
future administrative action. The Rules defined “open government” (Article 3), 
delineated the scope of openness (Article 7), and prescribed basic procedures for 
openness (Articles 9 to 20).19 

With more than ten years of experimental practice, the Guangzhou 
municipal government was well prepared to take the leap to the 2003 Guangzhou 
Rules.20 For the first time in China’s history, the “right to know” was provided 
formally by statute.21 The principle of openness was also proclaimed.22 The 
2003 Guangzhou Rules set forth two means of information disclosure: agencies 
may release government- held information upon their own initiative23 or upon 
request.24 Moreover, agencies should disclose requested information unless 

Open Government Information of Guangzhou Municipality] (promulgated by Executive 
Order No. 8, Nov. 6, 2002, effective Jan. 1, 2003) (China), available at: <http://www.people.
com.cn/item/flfgk/dffg/1992/D442053199204.html>, accessed on 1 Sep. 2015 [hereinafter 
2003 Guangzhou Rules], available at <http://www.freedominfo.org/ documents/provisions.
pdf>, accessed on 1 Sep. 2015 (Jamie P. Horsley, Yale Law Sch. trans.) (stating that the 
law was formulated specifically “to protect the right to know [...], standardize the making 
public of government information, [and] increase the transparency of administrative 
activities”).
18 Guangzhou Shi Renmin Zhengfu Gongkai Zhengwu Huodong Shixing Banfa (广州
市人民政府公开政务活动试行办法) [Temporary Rules on Open Government of Guangzhou 
Municipality] (promulgated by Executive Order No. 67, July 9, 1992, effective July 9, 1992, 
expired Jan. 1, 2003) (China), available at <http://www.chinalawedu.com/news/1200/217
52/21754/21766/21791/2006/4/pa240 55224334600212000-0.htm>, accessed on 1 Sep. 2015 
(Chinese version). The Rules were abolished on January 1, 2003, the day on which the 2003 
Guangzhou Rules came into effect. 
19 See id. arts. 3, 7, 9-20.
20 No official translation into English yet exists for the 2003 Guangzhou Rules. 
The Chinese version is available at the official website of the Guangzhou Municipal 
Government. Available at: <http://www.gz.gov.cn/vfs/content/newcontent.jsp?content 
Id=233199&catId=4099>. Acess date: 1 Sep. 2015. For an introduction to and commentary 
on the Rules in English, see Jamie P. Horsely, Guangzhou’s Pioneering Foray into 
Open Government, CHINA BUS. REV., July-Aug., 2003, available at <http://www.
chinabusinessreview.com/public/0307/horsely.html>, accessed on 1 Sep. 2015 (using the 
SARS epidemic as an example of China’s continued struggle against its culture of secrecy 
and renewed commitment to transparency).
21 2003 Guangzhou Rules, supra note 16, art. 1 (describing the protection of the “right to 
know” as a purpose of this statute). 
22 Id. art. 6.1 (providing the general rule that government information shall be made 
public).
23 Id. arts. 9-11 (obligating disclosure of government decisions, for example, procedures, 
resolution of major matters, finances, and government personnel).
24 Id. art. 13.1 (allowing persons to request the disclosure of information not listed in 
Articles 9 through 11).

http://www.npc.gov.cn/englishnpc/Law/2007-%2012/11/content_%201383613.htm
http://www.fas.org/news/china/1997/970912-prc.htm
http://www.fas.org/news/china/1997/970912-prc.htm
http://news.xinhuanet.com/zilia/2003-01/20content_697189.htm
http://news.xinhuanet.com/zilia/2003-01/20content_697189.htm
http://www.people.com.cn/item/flfgk/dffg/1992/D442053199204.html
http://www.people.com.cn/item/flfgk/dffg/1992/D442053199204.html
http://www.freedominfo.org/%20documents/provisions.pdf
http://www.freedominfo.org/%20documents/provisions.pdf
http://www.chinalawedu.com/news/1200/21752/21754/21766/21791/2006/4/pa240%2055224334600212000-0.htm
http://www.chinalawedu.com/news/1200/21752/21754/21766/21791/2006/4/pa240%2055224334600212000-0.htm
http://www.gz.gov.cn/vfs/content/newcontent.jsp?content%20Id=233199&catId=4099
http://www.gz.gov.cn/vfs/content/newcontent.jsp?content%20Id=233199&catId=4099
http://www.chinabusinessreview.com/public/0307/horsely.html
http://www.chinabusinessreview.com/public/0307/horsely.html
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such disclosure is clearly prohibited by law.25 
The 2003 Guangzhou Rules gave rise to a new round of the local 

transparency movement. The cities of Shenzhen, Chengdu, Shanghai, Chongqing, 
Wuhan, Datong, Hangzhou, Changchun, and Ningbo followed up successively 
the following year by promulgating similar rules or regulations; provinces also 
joined this wave of OGI legislation, thus making 2004 the “year of government 
transparency.”26 These rules and regulations served as the main legal authority 
for disclosure of government information by local government until 2008, when 
the central government promulgated a new regulation, discussed below in Part 
II. 

1.3 Influences From International Law 
In addition to domestic motivations for government transparency, 

where economic factors yielded a legal-political result, international law also 
significantly influenced China’s march towards transparency. On one hand, 
access to the World Trade Organization (“WTO”) pushed, if not triggered, Chinese 
OGI legislation at both the local and the national level; on the other hand, 
experiences of other countries also provided examples for China to reference 
when considering reforms.

1.3.1 WTO Regulations 
As China approached its accession to the WTO in the late 1990s, its study 

of the WTO extended beyond academia; the officers and staff of nearly every 
government agency were busy educating themselves about the WTO. When 
people began to view the WTO Agreements from a legal perspective, rather than a 
“purely economic” one, the obligations that the WTO might impose on the Chinese 
government, and the legal consequences arising therefrom, attracted public 
attention. Scholars, and later officers, began to realize that the WTO’s influence 
would inevitably affect many aspects of Chinese administrative law even though 
the WTO Agreements were originally written to regulate only domestic laws 
relating to international trade.27 It became evident that it is almost impossible 
to differentiate between laws and regulations relating to international trade 
from those not, especially because a WTO Member’s government must adjust its 

25 Id.
26 For detailed information of local legislation of government information disclosure, 
see generally LIU WENJING (刘文静), WTO TOUMINGDU YUANZE YU WOGUO XINGZHENG 
GONGKAI ZHIZU (WTO 透明度原则与我国行政公开制度) [THE WTO PRINCIPLE OF 
TRANSPARENCY AND CHINA’S INSTITUTION OF OPEN GOVERNMENT] 40-50 (2008). 
27 See LIU WENJING (刘文静), WTO GUIZE GUONEI SHISHI DE XINGZHENGFA WENTI 
(WTO 规则国内实施的行政法问题) [IMPLEMENTING WTO REGULATIONS IN CHINA: ITS 
INFLUENCES ON CHINESE ADMINISTRATIVE LAW] 48-56 (2004). This book discusses 
the influences of WTO regulations on important aspects of Chinese administrative law, 
including uniform administration and allocation of administrative powers, transparency, 
standard and scope of judicial review, and administrative licensing, viewing WTO 
regulations as “international administrative law.” Id. chs. 1, 3-6. 

domestic legislation to “comply” with its WTO obligations.28 The WTO principle 
of transparency, for example, has played a major role in the reform of Chinese 
administrative law. The principle, found in almost every covered agreement, was 
enunciated in Article 2(C)(1) of Protocol on the Accession on the People’s Republic 
of China29 and later interpreted in Article 324 of the Report of the Working Party 
on the Accession of China.30 In carrying out reform, China sought to ensure the 
compliance of legislation closely related to international trade (for example, 
the 2003 Law on Government Procurement)31 as well as general legislation on 
government transparency (for example, the 2003 Guangzhou Rules).32 The 
influence of the WTO Agreement can be seen not only in the “General Provisions” 
chapter of a particular statute, where the principle of openness or transparency is 
articulated,33 but also in local legislation on government transparency.

1.3.2 Experiences of Other Countries 
The implementation and practice of government transparency in China has 

been influenced greatly by other countries’ experiences. With the introduction 
of statutes on administrative procedure by tens of other countries (many of 

28 See Donald C. Clarke, China’s Legal System and the WTO: Prospects for Compliance, 2 
WASH. U. GLOBAL STUD. L. REV. 97, 98 (2003) (noting that law professors have welcomed 
the pressures that WTO membership imposes on transparency because it moves China’s 
government to a more limited and transparent form). 
29 See World Trade Organization [WTO], Protocol on the Accession of the People’s 
Republic of China, 2(C)(1), WT/L/432 (Nov. 10, 2001), available at <http://unpan1.un.org/
intradoc/groups/public/documents/APCITY/UNPAN002123.pdf>, accessed on 1 Sep. 2015 
(permitting China to enforce only the “laws, regulations and other measures pertaining 
to or affecting trade in goods, services, TRIPS or the control of foreign exchange” that are 
published or made available to other WTO Members, individuals, and enterprises). 
30 See WTO Ministerial Conference, Report of the Working Party on the Accession of 
China, 324, WT/MIN(01)/3 (Nov. 10, 2001), available at: <http://unpan1.un.org/intradoc/
groups/public/documents/apcity/unpan002144.pdf>, accessed on 1 Sep. 2015 (alleging 
that, at this point in the accession process, China’s laws have not reached the level of 
transparency necessary to comply with the WTO Agreement and Draft Protocol, and 
encouraging China to use the Internet to make its laws publicly available). 
31 See Yao Zhenyan (姚振炎), Vice Chairman, Fin. Econ. Comm., Nat’l People’s Cong., 
Address at the 9th Nat’l People’s Cong. Standing Comm., “Guanyu Zhonghua Renmin 
Gongheguo Zhengfu Caigou Fa (Caoan) de Shuoming” (关于《中华人民共和国政府采购法(草
案)的说明》) [Interpretation of the Government Procurement Law (Draft)] (Oct. 22, 2001), 
available at <http://www.law-lib.com/fzdt/newshtml/20/20050710215503.htm>, accessed 
on 1 Sep. 2015 (mentioning the impact of the WTO on Chinese procurement). 
32 See Guangzhou Municipal Gov’t, Legal Affairs Office, Introduction to Open Government 
Information Work by the Guangzhou Municipal Government, 23 GOV’T INFO. Q. 1, 11 (Mar. 
20, 2006) (noting that comprehensive compliance with WTO requirements necessitates 
openness of government information). 
33 See Zhonghua Renmin Gongheguo Zhengfu Caigou Fa (中华人民共和国 政府采购法) 
[Law on Government Procurement] (promulgated by Presidential Order No. 68, June 29, 
2002, effective Jan. 1, 2003), translated in 2002 P.R.C. LAWS, available at <http://www.gov.
cn/english/laws/2005-10/08/content_75023.htm>, accessed on 1 Sep. 2015 (prescribing that 
“[g]overnment procurement shall be conducted in line with the principle of openness, 
transparency” (Article 3) and that “[b]id invitation and tendering activities shall be 
conducted in compliance with the principles of openness” (Article 5)). 

http://unpan1.un.org/intradoc/groups/public/documents/APCITY/UNPAN002123.pdf
http://unpan1.un.org/intradoc/groups/public/documents/APCITY/UNPAN002123.pdf
http://unpan1.un.org/intradoc/groups/public/documents/apcity/unpan002144.pdf
http://unpan1.un.org/intradoc/groups/public/documents/apcity/unpan002144.pdf
http://www.law-lib.com/fzdt/newshtml/20/20050710215503.htm
http://www.gov.cn/english/laws/2005-10/08/content_75023.htm
http://www.gov.cn/english/laws/2005-10/08/content_75023.htm


When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

245

  Approaching Democracy Through Transparency:
A Comparative Law Study on

Chinese Open Government Information

244

them were translated into Chinese by scholars) since the late 1990s, and with 
the important role played by academic experts at almost all levels of legislation, 
the experience of other countries has been merged into newly established 
Chinese laws and regulations related to government transparency, as well as 
to other aspects of administrative procedure. Legislators and officers, often 
lacking legal expertise, sought help from professors more and more frequently 
in drafting bills.34 When a bill dealt with the procedure of public participation, 
law professors and other legal experts would offer comments and suggestions 
that were informed by foreign experiences. Sometimes, foreign experts made 
suggestions directly. Perhaps the best example is the collaborationbetween the 
Office of Legislative Affairs of Guangzhou Municipal Government and The China 
Law Center of Yale Law School, who together drafted the Guangzhou Municipal 
Measures on Public Participation in Formulating Rules in 2005.35 

2 THE STATE COUNCIL’S OGI REGULATIONS 
Promulgated by China’s State Council in 2008, the Regulations on Open 

Government Information (“State OGI Regulations”) summed up the experiences 
of earlier local legislation, establishing a uniform procedure for administration 
of OGI for localities and administrative agencies.36 While the State OGI 
Regulations are clearly far from perfect, they nonetheless stands as a striking 

34 Anne Seidman & Robert B. Seidman, Drafting Legislation for Development: Lessons 
from a Chinese Project, 44 AM. J. COMP. L. 1, 1 (1996) (commenting on the use of American 
lawyers in drafting twenty-two laws for the People’s Republic of China under the United 
Nations Development Programme). 
35 Legal experts who collaborated at the July 2006 workshop titled “Public Participation 
in Rulemaking,” in Guangzhou, China, July 2006, include: Professors Jamie P. Horsley 
and Jeffrey P. Prescott of The China Law Center, Yale Law School; Professor Jeffrey S. 
Lubbers of the Washington College of Law, American University; Mr. Neil Eisner, Assistant 
General Counsel for Regulation and Enforcement, U.S. Department of Transportation; as 
well as several Chinese law professors, including the author of this article. For a brief 
introduction to this collaboration, see Is China’s Government Becoming More Open?: 
An Interview with Jamie Horsley, Deputy Director of The China Law Center at Yale Law 
School (Aug. 15, 2006), available at <http://www.law.yale.edu/intellectuallife/3061.htm>, 
accessed on 1 Sep. 2015 (remarking that Guangzhou Province’s experimental use of 
“both open information and public participation mechanisms [was] adapted in part from 
U.S. practice”). See generally Guangzhoshi Guizhang Zhiding Gongzhong Canyu Banfa (
广州市 规章制定公众参与办法) [Measure on Public Participation in Formulating Rules of 
Guangzhou Municipality] (promulgated by Executive Order No. 4, June 27, 2006, effective 
Jan. 1, 2007) art. 1 (China) (The China Law Center trans.), available at <http://www.law.
yale.edu/documents/pdf/Intellectual _Life/CL-PP- Final_GZ_PP_MeasuresFinal__tr9-4-
09_%28Eng%29.pdf>, accessed on 1 Sep. 015 (“These measures are formulated in order 
to promote and standardize the work of public participation in the course of formulating 
rules…”). 
36 Zhonghua Renmin Gongheguo Zhengfu Xinxi Gongkai Tiaoli (中华人民 共和国政府
信息公开条例) [Regulations on Open Government Information] (promulgated by the St. 
Council, Jan. 17, 2007, effective May 1, 2008) (China) [hereinafter State OGI Regulations], 
available at <http://www.greenlaw.org.cn/files/laws/State%20Council%20Information%20
Disclosure%20Regs.pdf>. Acess date: 1 Sep. 2015.

mark for further steps toward government transparency.

2.1 Achievements 

2.1.1 Special Office for OGI Works 
The State OGI Regulations prescribe that special offices for OGI work—

being designed by local governments and their departments at the county level 
and above—undertake specific OGI matters, maintain and update government 
information, organize the compilation of OGI guides and annual reports, and 
conduct examinations for secrecy for the administrative agency to which the 
special office belongs.37 The establishment of special offices for OGI in fact made 
government information disclosure more convenient and smoother, as well as 
more standardized and, thus, more easily supervised. 

2.1.2 Scope of Disclosure 
Local rules on OGI, before the 2008 State Regulations, differed in listing the 

assorted information that should be disclosed. Those differences were actually 
due to the myriad confusing ways of classifying government information. For 
example, some local rules classified very specific administrative decisions such 
as “requisition of land [and] documents about house demolition,”38 or “series 
numbers of permits for the Middle School Entrance Exam and University 
Entrance Exam, and the scores of the examinees.”39 Others listed comparatively 
abstract categories, such as “powers on decision-making,” “fiscal administration,” 
or “personnel.”40 

The 2003 State Regulations provided a uniform way of classifying 
government information that should be open to the general public. It first listed the 
type of information that should be disclosed by the agency without request. This 
included, for example, information “that involves the vital interests of citizens, 

37 See id. art. 4. 
38 See Shanghaishi Zhengfu Xinxi Gongkai Guiding (上海市政府信息公开 规 定 ) [Rules 
on Open Government Information of Shanghai Municipality] (promulgated by Executive 
Order No. 19, Jan. 20, 2004, effective May 1, 2004) art. 8(B)(3) (China) (The China Law 
Ctr. trans.), available at <http://www.law.yale.edu/documents/pdf/Shanghai_Municipal_
Provisions.pdf>, accessed on 1 Sep. 2015; see also Chengdushi Zhengfu Xinxi Gongkai 
Zanxing Guiding (成都市政府信息公开 规 定 ) [Rules on Open Government Information of 
Chengdu Municipality] (promulgated by Executive Order No. 105, Mar. 29, 2004, effective 
May 1, 2004) art. 10(9) (China); Wuhanshi Zhengfu Xinxi Gongkai Guiding (武汉市人民
政府 信息公开暂行规定) [Temporary Rules on Open Government Information of Wuhan 
Municipality] (promulgated by Executive Order No. 156, May 31, 2004, effective July 1, 
2004) art. 7(2)(4) (China). Both Shanghai and Chengdu revised their Rules in 2008, bringing 
the relevant provisions in compliance with the State OGI Regulations. 
39 See Shenzhenshi Zhengfu Xinxi Wang Shang Gongkai Banfa (深圳市政府 信息网上公
开办法) [Rules on Open Government Information on Internet of Shenzhen Municipality] 
(promulgated by Executive Order No.130, Feb. 25, 2004, effective April 1, 2004, superseded 
by Shenzhenshi Zhengfu Xinxi Gongkai Guiding (深圳市政府信息公开规定) [Rules on Open 
Government Information of Shenzhen Municipality], Sept. 1, 2006) art. 7(X) (China). 
40 See 2003 Guangzhou Rules, supra note 16, art. 9.  

http://www.law.yale.edu/intellectuallife/3061.htm
http://www.law.yale.edu/documents/pdf/Intellectual%20_Life/CL-PP-%20Final_GZ_PP_MeasuresFinal__tr9-4-09_%28Eng%29.pdf
http://www.law.yale.edu/documents/pdf/Intellectual%20_Life/CL-PP-%20Final_GZ_PP_MeasuresFinal__tr9-4-09_%28Eng%29.pdf
http://www.law.yale.edu/documents/pdf/Intellectual%20_Life/CL-PP-%20Final_GZ_PP_MeasuresFinal__tr9-4-09_%28Eng%29.pdf
http://www.greenlaw.org.cn/files/laws/State%20Council%20Information%20Disclosure%20Regs.pdf
http://www.greenlaw.org.cn/files/laws/State%20Council%20Information%20Disclosure%20Regs.pdf
http://www.law.yale.edu/documents/pdf/Shanghai_Municipal_Provisions.pdf
http://www.law.yale.edu/documents/pdf/Shanghai_Municipal_Provisions.pdf
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legal persons or other organizations,” “that needs to be extensively known or 
participated in by the general public,” “that shows the structure, function and 
working procedures of and other matters relating to the administrative agency,” 
and “that should be disclosed on the administrative agency’s own initiative 
according to laws, regulations and relevant state provisions.”41 The law then 
prescribed that administrative agencies should “determine the concrete content 
of the government information to be disclosed on their own initiative within 
their scope of responsibility”42 in accordance with the provisions of Article 9 of 
the State OGI Regulations, and emphasized disclosure of specific government 
information listed thereafter.43 

2.1.3 Methods and Procedures for Disclosure 
Both categories of information disclosure—upon an agency’s own 

initiative, or from an agency pursuant to a request—are outlined in the 2003 
State Regulations. Article 15 states requirements for information disclosure 
on an agency’s own initiative, through government gazettes, official websites, 
press conferences, newspapers and other publications, radio, and television.44 
State archives and public libraries are required to make access to government 
information convenient for the general public. Agencies are also encouraged to 
set up materials request stations, information bulletin boards, and electronic 
information screens to disclose information.45 Agencies are responsible for 
releasing information that they made or stored46 within twenty business days 
from the date that it was generated or updated.47 Moreover, agencies are 
required to comply and publish OGI guides and catalogues, and to update them 
in a timely manner.48 

Request procedures are also provided, albeit in a primary form that lacks 
sensitivity to every contingency. Such procedures include format and content 
requirement,49 guidelines for responding under different circumstances,50 
instructions for dealing with conflicts of interests,51 response formatting 
requirements,52 and pricing.53 

41 See State OGI Regulations, supra note 35, art. 9.
42 See id. arts. 10, 12.
43 See id. arts. 11.  
44 See id. art. 15.   
45 See id. art. 16.
46 See id. art. 17.
47 See id. art. 18.
48 See id. art. 19.  
49 See id. art. 20 (requiring a written application, but allowing verbal requests  when it 
would be prohibitively difficult to apply in written form). 
50 See id. arts. 21-22, 24 (signaling that differences arise depending on whether or not it 
is government information to be disclosed, or when the information does not exist).
51 See id. art. 23 (requiring the administrative agency to solicit a third party’s opinion, 
and, if the third party disagrees with disclosure, the agency may not disclose the 
information, unless the information serves the public interest). 
52 See id. art. 26 (providing information in the format the applicant requires).
53 See id. arts. 27-28 (allowing the agencies to collect a processing fee for their services). 

2.1.4 Supervision and Safeguards 
Article 31 of the 2008 State Regulations requires annual reporting by all 

agencies.54 It elaborated to a certain extent upon other comparatively abstract 
requirements such as “periodic inspection”55 by “the departments in charge of 
OGI work and supervision agencies.”56 Compared to the simple statement of 
whistleblowing and remedy in Article 33, liabilities caused by agencies’ violation 
of the Regulations provided in Articles 34 and 35 are more detailed.57 

2.2 Deficiencies 

2.2.1 Limited Scope of Disclosure 
Chapter II of the 2008 State OGI Regulations establishes the scope of 

information that should be disclosed on an agency’s own initiative. This chapter 
implies that there should be no disclosure unless the matter explicitly meets 
criteria found therein. Serving as a general statement on the scope of disclosure, 
Article 9 uses vague phrases—such as “[information that] involves the vital 
interests of citizens” and “[information that] needs to be extensively known or 
participated in by the general public”—that leaves broad discretion to custodial 
agencies, which are naturally inclined to not release their information.58 Similar 
phrases are found in Articles 10-12, which give local governments the power to 
“determine the concrete content of the government information to be disclosed 
on their own initiative within their scope of responsibility.”59 “Information on 
the approval and implementation of major construction projects” that should 
be disclosed by government at the county level and above (Article 10(8)), for 
example, could be held up in a dispute over the meaning of “major construction 
projects.”60 “Important and major matters in urban and rural construction 
and management”61 and “information on the construction of social and public 
interest institutions”62 are also ambiguous phrases and it will be easy for 
agencies to keep the requested information away from the general public. 

54 See id. art. 31. 
55 See id. art. 29 (mandating periodic inspection of information disclosure work in 
various levels of government). 
56 See id. art. 30 (giving the responsibility of supervising information disclosure to 
“competent” governments). 
57 Compare id. art. 33 (providing administrative reconsideration or adjudication for 
whistleblowers), with id. arts. 34-35 (listing numerous crimes such as failing to fulfill 
disclosure obligations, failing to update contents of previously disclosed information, and 
charging fees in violation of relevant provisions, together with detailed penalties for an 
administrative agency that violates the Regulation). 
58 See id. art. 9 (stating that this kind of information must be disclosed, but failing to 
provide examples). 
59 See id. arts. 10-12. 
60 See id. art. 10(8) (failing to provide guidance on what constitutes vital information 
with regards to a major construction project).
61 See id. art. 11(1).
62 See id. art. 11(2).  
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2.2.2 Unclear Resolution of Conflicts of Interest 
A conflict of interest is likely the toughest issue that an agency will face 

when fulfilling an information disclosure request. Agencies must withhold 
information that “involves state secrets, commercial secrets or individual 
privacy.”63 Leaving the big issue of state secrets aside, there are still exemptions 
on this withholding: the information mentioned above “may be disclosed 
by administrative agencies with the consent of the rightholder(s) or if 
administrative agencies believe that non-disclosure might negatively impact the 
public interest.”64 It is hard to imagine a serious dispute arising over whether 
a rightholder gave consent, but disputes seem inevitable over the meaning of 
“impact the public interest.”65 No procedure is provided to guide any possible 
controversy over the meaning of “major impact,” “public interest,” or more 
importantly, the balance between the interests of public and private parties. 

Deficiencies stemming from the absence of conflict resolution procedures 
are evident in Article 23 of the State OGI Regulations, where both grounds for 
a valid disclosure decision and the procedural protection of privacy and trade 
secrets appear vague and ambiguous. When agencies believe commercial 
secrets or privacy might be implicated by a disclosure request, seeking a 
third party’s opinion is always indispensable. What should be the grounds for 
withholding the requested information when the third party claims privacy or 
commercial secrets? The principle that “[i]f the third party does not agree to 
have the information disclosed, the information may not be disclosed” leaves 
both agencies and the third parties a possible excuse for nondisclosure. That 
is, it is the opinion of the rightholder(s), rather than the consideration of the 
agencies, that stands as the official ground of declining a request.66 

If the third party’s opinion is not accepted, when should they be informed 

63 See id. art. 14(4).  
64 See id. (allowing disclosure upon the rightholder’s approval or his failure to contest 
the disclosure). 
65 Id.
66 On October 17, 2008, less than six months after the State OGI Regulations had gone 
into effect, the Commodity Price Bureau of Zhengzhou, Henan Province, denied Zhao 
Zhengjun’s request for disclosure of financial statements of the Zhengzhou Heating 
Corp., the provider of heating service to the citizens of Zhengzhou, because the statement 
contained commercial secrets. The People’s Court of Zhongyuan District, Zhengzhou 
Municipality, Henan Province overturned the Commodity Price Bureau’s decision on 
appeal, holding that third-party objection is an insufficient basis for denial of a government 
information request. See Zhao Zhengjun v. Zhengzhoushi Wujiaju (赵正军诉郑州市物价局) 
[Zhao Zhengjun v. Zhengzhou Mun. Commodity Price Bureau] (Henan People’s Ct. Mar. 
26, 2009) (China), available at <http://www.chinacourt.org/html/article/200903/ 26/350326.
shtml>, accessed on 1 Sep. 2015. The court decision is unlikely to deter other agencies from 
denying a disclosure request on similar ground for at least three reasons: (1) The Chinese 
legal system, a civil law system, does not follow stare decisis; (2) a local district court (basic 
People’s court in the Chinese court system) is unlikely to be persuasive authority to other 
courts; and finally, (3) media coverage of the case indicates that both lawyers and the 
general public were more interested in the court’s result than its reasoning. Only time will 
tell. 

by the decision-making agency? The State OGI Regulations do not provide a 
clear answer. Article 14 states relevant information “may be disclosed” without 
the consent of the rightholder(s)—that is, the third party—“if agencies believe 
that” the public interest may be involved.67 Article 23 states: “[The Agency] 
should disclose the information and notify the third party in writing of the 
content of the government information it has decided to disclose and the reason 
therefore.”68 Should an agency convey the decision to the third party before the 
requested information was disclosed to the requester, a sufficient remedy may 
still exist. But if the third party learns of the decision simultaneously or after 
the disclosure, damage could be unavoidable. Lacking the procedure of reverse-
FOIA litigation, the ambiguous language of Article 23 of the State OGI could add 
confusion in dealing with interest conflicts. 

3 GOVERNMENT POWER VERSUS PRIVATE PARTY FREEDOM 
— A COMPARISON WITH U.S. FREEDOM OF INFORMATION 
LAWS 

It is not difficult to list many differences in government transparency 
between China and the United States. Comparisons like this might be helpful to 
scholars who are unfamiliar with the pertinent institutions of a foreign country, 
but not for the purpose of a comparative law study. Comparison of the major 
differences, such as ideals, scope of disclosure and compliance with other laws, 
and the reason behind the different appearances may be helpful for mutual 
understanding. 

3.1 Major Differences 

3.1.1 Openness Versus the Right to Know 
The names of the major statutes on government transparency illustrate 

the basic difference between the government information policies of China and 
those of the United States. Chinese OGI suggests that government agencies “open” 
information by using their administrative powers, whereas U.S. “freedom of 
information” (“FOI”) emphasizes the right of “any person” to access government 
information. With economic development being the overwhelming motivation 
behind almost every institutional construction including transparency in mid-
1980s China, the inherent tension between public power and private rights in this 
sensitive area was almost not touched either by the general public or by immature 
lawyers and academics. Participants in the early transparency movement 
focused on “openness” as redress for the historically dominant tradition of 
pervasive secrecy. Unlike the initiation of FOI in the United States, where court 
precedent and scholarly discourse could support a “right to know” claim,69 early 

67 See State OGI Regulations, supra note 35, art. 14. 
68 See id. art. 23. 
69 See HERBERT N. FOERSTEL, FREEDOM OF INFORMATION AND THE RIGHT TO KNOW: 

http://www.chinacourt.org/html/article/200903/%2026/350326.shtml
http://www.chinacourt.org/html/article/200903/%2026/350326.shtml
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transparency experiments in China were conducted by the collective work of 
villagers, enterprises, public organizations, the governing political party, and 
government agencies. No specific social class or organization like the U.S. press 
in the 1950s stood up to represent the people’s right to know and fight against 
the government’s power to control information.70 Because all participants were 
concentrated on advocating and carrying out the ideal of “openness,” common 
sense overwhelmed conflicts of interest. Neither conflict between private rights 
and the national interests nor that between different private rights was considered 
seriously. Borrowing mainly from the United States, in the early 2000s Chinese 
scholars began to mention the key phrase “right to know” and tried to bring it 
into statutes via participating in legislation. The 2003 Guangzhou Rules, drafted 
by the Office of Legislation of Guangzhou Municipality in collaboration with law 
school professors,71 succeeded for not only being the first statute (being local law 
according to Chinese Legislation Law) on transparency, but also the first statute 
that announces the protection of the right to know.72 Unfortunately, such a right is 
not found in the State OGI Regulations. 

3.1.2 Express Scope of Disclosure Versus Specific Exemptions 
Instead of exempting certain information from disclosure, like the U.S. 

Freedom of Information Act, the State OGI Regulations list what may be disclosed.73 
Agencies can not only limit the scope of disclosure within the given list, but also 
enjoy broad discretion to decide whether specific data even falls within the given 
list because crucial definitions remain unsettled. Take, for example, Article 11(1) 

THE ORIGINS AND APPLICATIONS OF THE FREEDOM OF INFORMATION ACT 8, 9-14 (1999) 
(suggesting that the “right to know” is limited to the “right to receive information,” derived 
from the First Amendment right to freedom of information). 
70 See id. at 14-18 (detailing the struggle the press encountered during the 1950s in 
retrieving information from the government); see also KENT COOPER, THE RIGHT TO 
KNOW: AN EXPOSITION OF THE EVILS OF NEWS SUPPRESSION AND PROPAGANDA xii-
xiii (1956) (claiming responsibility for coining the phrase “right to know” and defining it 
as a citizen‘s entitlement to “have access to the news, fully and accurately presented”). 
71 See LIU HENG (刘恒), ZHEHNGFU XINXI GONGKAI ZHIDU (政府信息公开 制度) [OPEN 
GOVERNMENT INFORMATION] 192-93 (2004) (reflecting on the collaboration between law 
professors and government agencies to draft the 2003 Guangzhou Rules). 
72 See 2003 Guangzhou Rules, supra note 16, art. 1 (stating as its purpose the protection 
of “the right to know”). 
73 Cf. Freedom of Information Act, 5 U.S.C. § 552(b) (2006). The nine FOIA exemptions 
are: (1) classified information; (2) information related solely to internal personnel 
rules and practices of an agency; (3) information specifically exempted from disclosure 
by statute; (4) privileged and confidential trade secrets and commercial or financial 
information obtained from a person; (5) inter- or intra- agency memos or letters which 
would not otherwise be available by law; (6) personnel and medical files; (7) records or 
information compiled for law enforcement if disclosure could interfere with enforcement 
proceedings, the right to fair trial, disclose the identity of a confidential source, disclose 
techniques or procedures or guidelines that would risk the circumvention of the law, or 
could endanger the life or physical safety of any individual; (8) information related to 
an agency responsible for the regulation or supervision of financial institutions; and (9) 
geological and geophysical information and data. Id. 

of the State OGI Regulations, which permits disclosure of “important and major 
matters in urban and rural construction and management”; what is “important” 
or “major”? Of course this determination is left to the discretion of the relevant 
agencies. Moreover, a list of exemptions implies a presumption of disclosure, 
which tends to satisfy the right to know, while a listed scope of disclosure implies 
the withholding of information. Although the 2003 Guangzhou Rules stated that 
disclosure of government information is a basic principal while nondisclosure 
is reserved for exceptional cases,74 Guangzhou principals were not transmitted 
to the 2008 State Regulations to have countrywide effect. 

3.1.3 Compliance with Other Laws and Regulations 
Secrecy suppressed transparency in China until the mid-1980s, when open 

administration blossomed from villages.75 State laws on government secrecy 
were established long before local legislation on OGI. The Law on Guarding 
State Secrets defined “state secrets” broadly, to encompass “matters that affect 
the security and interests of the state and, as specified by legal procedure, are 
entrusted to a limited number of people for a given period of time.” 76 This 
definition is illustrated with general categories of information such as secrets 
“concerning major policy decisions on state affairs,” “secrets in national 
economic and social development,” and “secrets of political parties that conform 
with the provisions of the preceding clause of this Article.”77 The amendments to 
the Law in 2010 made the procedure of defining state secrets (classification) and 
safeguarding them clearer and more practical. The general definition of “state 
secrets,” however, remains almost untouched from the 1989 version. 

Archives law helped keep more secrecy in a way that requires “the 
administration and use of confidential archives, changes in their security 
classification, [while] the declassification of such archives must be effected 
according to the provisions of the laws and administrative rules and regulations 
of the State regarding secrecy.”78 At the state level, the average term of 
declassification of a document kept by the State Archives is 30 years.79 Although 

74 See 2003 Guangzhou Rules, supra note 16, arts. 1, 6. 
75 The first statute on government information in China after 1949 was the Provisional 
Regulations on Safeguarding State Secrets (Baoshou Guojia Jimi Zanxing Tiaoli (保守国
家机密暂行条例), promulgated by the State Council in 1951. The Regulations remained in 
effect until 1989, when the Law on Guarding State Secrets was enacted. See Zhonghua 
Renmin Gongheguo Baoshou Guojia Mimi Fa (保守国家秘密法) [Law on Guarding State 
Secrets] (promulgated by Standing Comm. Nat’l People’s Cong., Sept. 5, 1988, effective May 
1, 1989, revised April 29, 2010, effective Oct. 1, 2010) (China), available at <http://www.
lawinfochina.com/law/display.asp?id=1191>. Access date: 1 Sep. 2015.
76 Id. art. 2. 
77 Id. art. 8(1), (4)-(5).
78 Zhonghua Renmin Gongheguo Dangan Fa (中华人民共和国档案法) [Archives Law] 
(promulgated by Standing Comm. Nat’l People’s Cong., Sept. 5, 1987, effective Jan. 
1, 1988, revised July 5, 1996) art. 14 (China), available at <http://saac.gov/cn/article.
do?method=view&id=ff8080811172649a8011729fc01ca0019>. Access date: 1 Sep. 2015.
79 See id. art. 19 (noting that information pertaining to economic, scientific, technological, 
and cultural topics may be declassified earlier than 30 years).

http://www.lawinfochina.com/law/display.asp?id=1191
http://www.lawinfochina.com/law/display.asp?id=1191
http://saac.gov/cn/article.do?method=view&id=ff8080811172649a8011729fc01ca0019
http://saac.gov/cn/article.do?method=view&id=ff8080811172649a8011729fc01ca0019
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“archives repositories shall regularly publish catalogues of records that are open 
to the public [and] create conditions and simplify procedures for the convenient 
use of archives,”80 the frequency of publishing open catalogues is unclear. 
Access to archives that are not yet open to the public is under the control of the 
National Archives and competent authorities,81 thus leaving broad discretion to 
administrative agencies. 

Balance between transparency and secrecy is indeed the core value 
of FOI laws. There should be a series of laws and regulations collaborating 
to maintain this balance. First, there should be laws and regulations for OGI 
and open decision-making processes. Second, secrecy should be maintained 
in a manner that does not jeopardize privacy rights (mainly personal privacy 
and trade secrets). Third, dispute settlement and remedy procedures should 
be provided. In the United States, where a comparatively mature government 
transparency system has been implemented, major statutes, such as FOIA,82 the 
Government in the Sunshine Act,83 and the Privacy Act,84 function reciprocally 
to achieve the balance between transparency and secrecy.85 Yet in China, 
where government secrecy has a strong historical tradition and transparency 
is still in its early phases, OGI legislation should be regarded as a kind of 
milestone of open governance, thus making it possible for advancements in 
transparency as well as in the balance between transparency and secrecy. With 
the definition of “trade secrets” in the 1993 Anti- Unfair Competition Law and 
the interpretation by the SAIC afterwards,86 protection of commercial interests 
related to government information disclosure may get substantial legal basis. 
Yet procedural deficiencies remain to be overcome. Protection of privacy is a 
weak point in the absence of pertinent legislation. In recent years, scholars have 
been advocating for a national law to protect privacy or personal information. 

80 Id. (requiring that citizens and organizations possess lawful identification to use the 
archives).
81 See id. art. 20. 
82 Freedom of Information Act, 5 U.S.C. § 552 (2006).
83 Government in the Sunshine Act, 5 U.S.C. § 552b (2006).
84 Privacy Act of 1974, 5 U.S.C. § 552a (2006).
85 Charles J. Wichmann, III, Note, Ridding FOIA of Those “Unanticipated Consequences”: 
Repaving a Necessary Road to Freedom, 47 DUKE L.J. 1213, 1217 (1998) (informing that 
after the enactment of FOIA, the presumption in favor of disclosure thereby required 
agencies to defend nondisclosure). 
86 Zhonghua Renmin Gongheguo Fan Bu Zhengdang Jingzheng Fa (中华人 民共和国反不
正当竞争法) [Anti-Unfair Competition Law] (promulgated by Standing Comm. Nat’l People’s 
Cong., Sept. 2, 1993, effective Dec. 1, 1993) art. 10(3) (China), available at <http://www.
lawinfochina.com/law/display.asp?id=648>, accessed on 1 Sep. 2015; Guanyu Jinzhi Qinfan 
Shangye Mimi Xingwei de Ruogan Guiding (关于禁止侵犯 商业秘密行为的若干规定) [Certain 
Regulations of the State Administration for Industry and Commerce on Prohibiting 
Infringements upon Trade Secrets (1998)] (promulgated by No. 41 Executive Decree of 
the SAIC, Nov. 23, 1995, effective the same day, revised by No. 86 Executive Decree of the 
SAIC, Nov. 23, 1998, effective the same day), available at <http://wenku.baidu.com/view/
e957404c2b 160b4e767fcf0f.html>, accessed on 1 Sep. 2015. Article 2 interpreted the term 
“trade secrets” explicitly.

Open meetings are being held in some cities on agencies’ own initiatives,87 
which have been lauded by the general public. This could be the overture of 
future legislation on open government meetings. 

3.2 Main Factors that Make the Differences 

3.2.1 Who Plays the Leading Role 
Unlike the FOI movement that took place in the United States during the 

1950s, led by the press as an agent for the people’s “right to know”,88 information 
disclosure in China has been mainly conducted under the guidance of the 
government and the governing political party, though it has been initiated from 
the bottom-up as well. Although open information of villages and enterprises 
affairs from the mid-1980s to the mid-1990s was not really concerned with 
OGI, it warmed up the whole stage of transparency throughout the country. 
Transparency in villages and enterprises is a kind of testing or preparation for 
transparency in government agencies. That could be a possible reason for a 
series of official documents following the unofficial transparency experiments, 
intentionally trying to guide the further ongoing of the movement. When 
transparency came into SOEs and public organizations, government information 
disclosure was inevitably involved. 

Government’s leading role can surely push the movement of transparency 
forward faster, while it may also weaken contention from civil society. The 
right to know is in fact the right to challenge the power to control information, 
and transparency cannot be a dominant principle without this challenge. 
When government dominates the process for providing transparency, such 
transparency becomes an ideal that relies largely on the self-restraint of 
the government itself. It is easy to understand why the scope of information 
disclosure tends to be narrow in this situation. 

3.2.2 Ideal of Procedural Justice and Relevant Legislation 
U.S. practice demonstrates that legislation of uniform administrative 

procedure (the Administrative Procedure Act (APA)) not only provides general 
legal authority for agency action, but also helps on secondary legislation, such 

87 In Dongguan city, Guangdong Province in South China, journalists from local media 
were invited to sit in a meeting held by the City Government of Dongguan on Dec. 17, 2005. 
That began the open meeting phase for this city. Although auditors are still limited to local 
media, all meetings of the city government except those dealing with personnel changes 
are open to journalists. See Dongguan Shixing Touming Bangong Jian “Yangguang Zhengfu” 
(东莞实行 透明办公建 “阳光政府”) [City of Dongguan Working to Implement Transparent, 
“Sunshine Government”], NANFANG RIBAO (南方日报) [NANFANG DAILY] (Dec. 8, 2005), 
available at: <http://www.sun0769.com/news/dongguan/sz/t20051208_62534.htm>. Access 
date: 1 Sep. 2015.
88 See generally FOERSTEL, supra note 68, at 14-35 (outlining the history of the right to 
know in the United States, including reactions from the press and the government). 

http://www.lawinfochina.com/law/display.asp?id=648
http://www.lawinfochina.com/law/display.asp?id=648
http://wenku.baidu.com/view/e957404c2b%20160b4e767fcf0f.html
http://wenku.baidu.com/view/e957404c2b%20160b4e767fcf0f.html
http://www.sun0769.com/news/dongguan/sz/t20051208_62534.htm
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as FOI laws and regulations.89 Constitutional principles of procedural justice are 
elaborated upon in the APA, manifested by important guidelines on decision-
making and dispute resolution.90 If a principle of procedural due process is not 
stated in a state or national constitution, as in the case of China, administrative 
procedure statutes are necessary to provide that process. Although the 
ideal of procedural justice has been embodied in more and more statutes on 
administrative procedure, the absence of a uniform law on administrative 
procedure adds to the difficulties of framing as well as enacting OGI laws 
and regulations. The obvious deficiency of Article 14 of China’s 2008 State 
Regulations shows the fatal procedural weakness that has been clearly seen in 

Zhao Zhengjun’s case, mentioned in Part II, footnote 66, of this essay.91 

3.2.3 Judicial Review 
In common law jurisdictions, judicial decisions can usually overcome 

possible weaknesses of statutes. This also helps them to deal with FOI cases more 
flexibly than civil law courts do. Moreover, significant precedents can also be 
justification to create a new statute, like what happened in the making of the U.S. 
FOIA. Civil law courts like Chinese ones are usually much less active, especially 
when resolving controversies involving new laws and regulations, such as OGI laws. 
Procedural deficiencies in China’s OGI statutes also obstruct progressive litigation. 
China’s Administrative Litigation Law, enacted 20 years ago (in 1990), had no 
specific provision on OGI-related litigation. On July 29, 2011, the Chinese Supreme 
People’s Court promulgated a judicial interpretation on OGI litigation.92 This 
judicial interpretation provides a clear legal guidance on accepting an OGI lawsuit, 
which agency should be the defendant, the relevant burden of proof, and what 
kind of judgment should be made under different circumstances.93 Unfortunately, 
it deals little with disclosure procedure, and therefore does not influence the broad 
discretion agencies enjoy in pertinent administrative procedure. Moreover, even if 
judicial interpretation can make up for the procedural deficiencies of the 2008 State 
Regulations, and provide more effective provisions for courts all over the country, 
it will not be compulsory in administrative procedures—courts are bound to the 
judicial interpretations of the Chinese People’s Supreme Court, but administrative 
agencies are not, unless their decision is brought to court. Comparatively passive 

89 Administrative Procedure Act, 5 U.S.C. §§ 551-559 (2006). 
90 See id. §§ 556-557.  
91 See State OGI Regulations, supra note 35, art. 14 (providing that Chinese government 
agencies have the discretion to release information containing commercial secrets or 
private facts “with the consent of the rightholder(s) or if administrative agencies believe 
that non-disclosure might give rise to a major impact on the public interest”).
92 See Zuigao Renmin Fayuan Guanyu Shenli Zhengfu Xinxi Gongkai Xingzheng 
Anjian Ruogan Wenti De Guiding (最高人民法院关于审理政府信息 公开行政案件若干问题的
规定) [Provisions of the Supreme People’s Court on Several Issues Concerning the Trial 
of Administrative Cases About Open Government Information] (promulgated by the 
Supreme People’s Court, July 2011, effective Aug. 12, 2011) (China), available at <http://
www.lawinfochina.com/ Display.aspx?lib=law&ID=8897>. Access date: 1 Sep. 2015.
93  See id. arts. 2-12. 

action of courts limited the reaction from the judiciary branch, thus in turn 
reinforcing the power of the administrative branch in building (or not building, as 
the case may be) transparency. 

4 LESSONS LEARNED 
The need for the development of greater transparency in China has 

aroused international concern recently for both economic and political reasons. 
Reading legal provisions on OGI is an easy way to get a first impression, though is 
insufficient to understand this newly- established institution in China. Reading 
the statutes through both domestic and international contexts will be helpful to 
understand transparency in China, as well as to comparative law studies. 

First, domestic factors are crucial for the development of transparency in 
China. Motivated by possible economic achievements through openness (which 
is helpful to fair and effective management of administration), the common 
sense of openness was stressed, while conflicts between the right to know and 
the power to control information were not paid enough attention to at the early 
time of transparency development. 

Second, local government has played (and is still playing) an important 
role in building the institutions of government transparency. Municipalities and 
provincial governments can experiment with information disclosure more easily, 
and successful local legislation can serve as a basis for future state legislation. 

Third, careful attention should be paid to influences from international 
law. Treaties and other international instruments, like the WTO Agreement, 
can be the international legal source of China’s OGI legislation in a sense that 
the principle of transparency itself is not limited to the context of international 
trade, but rather extends to all areas in which government regulation is involved. 
Experiences of foreign countries also have a role to play, particularly as they 
help form opinions held by influential scholars. 

Fourth, an understanding of why these differences exist is more important 
than an assessment of the legal provisions of different countries under one 
(therefore simple) standard. Understanding reasons for differences is helpful 
for making reasonable forecasts for the future of a newly established institution 
in a developing country. 

Finally, lumping democracy together with transparency may appear 
to oversimplify the meaning and components of democracy. Transparency is 
fundamental to every aspect of democracy, including electoral procedure and 
public participation. But because it also lies as a stepping stone on the path to 
procedural fairness, or due process, transparency is especially important in 
developing countries like China, where the long journey towards democracy 
and the rule of law began merely thirty years ago. Without a well-informed 
citizenry, public participation is impossible; so too are fair elections. Fueled by 
the information age, transparency is not only developing faster than ever but 
like democracy, it is becoming harder to reverse.

http://www.lawinfochina.com/%20Display.aspx?lib=law&ID=8897
http://www.lawinfochina.com/%20Display.aspx?lib=law&ID=8897
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THE ROLE OF THE COURTS IN CHINA’S 
PROGRESS TOWARDS TRANSPARENCY 

Wenjing LIU 1

1 INTRODUCTION
This chapter analyzes the role of the courts in China when faced with 

open government information request complaints under the new Regulations on 
Open Government Information (the 2008 OGI Regulations).2 In a country where 
the judiciary has never been a strong or independent branch of the government, 
and where secrets have surpassed openness regarding the operation of public 
powers for thousands of years, it is easy to understand that Chinese courts 
have faced significant challenges when asked to address lack of governmental 
transparency. Yet, significantly enough, that Chinese courts have also been 
creative in expanding the scope of government transparency. This chapter looks 
at the Chinese judiciary’s role in expanding governmental transparency in the 
past five years. 

In reaching this conclusion, the chapter is in three parts. In the first part, 
the OGI legislations are discussed together with early OGI court cases in order to 
provide general background on the challenges government transparency faces 
in the Chinese context. The second part elaborates on the details of OGI-related 
disputes by analyzing court discussions of standing, standard of review and 
burden of proof, reverse OGI litigation, and conflicts between laws. The final 
part analyzes achievements and failures of Chinese courts by contrasting the 
seemingly conservative approach of courts that hides a dynamic engagement 
of justices and judges with the OGI legislation, and demonstrates that Chinese 
courts have prevailed in expanding of the scope of administrative law cases and 
have expanded the power of judicial interpretation. In sum, the political talent 
of judges has significantly advanced transparency.

1 Associate Professor of Law in Jinan University, China. Fulbright Visiting Scholar at the 
American University Washington College of Law (2008-2009). This chapter is derived from 
a paper of the author originally published on Padideh Ala’i & Robert Vaughn’s Research 
Handbook on Transparency (Edward Elgar Publishing Ltd, 2014). Note: All translations are 
the author’s unless otherwise stated.
2 Zhonghua Renmin Gongheguo Zhengfu Xinxi Gongkai Tiaoli (中华人民共和国政府信息
公开条例) [Regulations on Open Government Information of the People’s Republic of China] 
was promulgated by China’s State Council on Jan. 17, 2007, effective May 1, 2008, Chinese 
version available at <http://www.gov.cn/flfg/2007-04/24/content_593403.htm>, accessed on 
1 Sep. 2015; English translation by The China Law Center of Yale Law School available at 
<http://www.law.yale.edu/intellectuallife/openinformation.htm>, accessed on 1 Sep. 2015. 
Among several English translations of this Regulation, the author of this chapter prefers 
the precision of language and the profound understanding of Chinese legal culture of the 
Yale version.

2 GOVERNMENT TRANSPARENCY IN THE CHINESE 
ADMINISTRATIVE LAW SYSTEM

2.1 Administrative Regulations on OGI
Chinese administrative law started its long and difficult journey to restrain 

traditionally ubiquitous executive powers on April 1989 with the promulgation 
of the Administrative Litigation Law of the People’s Republic of China (PRC).3 
Great efforts have been made to carry on this mission in two key ways: one 
is to construct administrative procedure through legislation and the other is 
to develop judicial review of agency decisions. In 37 years (1987–2014), more 
than 80 national laws (made by the Standing Committee of the National People’s 
Congress, hereinafter the NPC) were promulgated to regulate administrative 
actions,4 six of them focused on general procedures of administrative decision 
making: two on administrative penalty,5 one on licensing,6 one on administrative 

3 Zhonghua Renmin Gongheguo Xingzheng Susong Fa (中华人民共和国行政诉讼法) [the 
Administrative Litigation Law of the People’s Republic of China] was promulgated by the 
National People’s Congress (NPC) of China on April 4, 1989, and came into force on October 
1, 1990. Official English version available on the website of Chinese NPC: <http://www.npc.
gov.cn/englishnpc/Law/2007-12/12/content_1383912.htm>, accessed on 1 Sep. 2015. 
Note: Unfortunately the English title of this very important law was mistranslated as 
“Administrative Procedure Law”, which was still absent in China by the time this chapter 
was completed. The right translation should be Administrative Litigation Law of the 
People’s Republic of China. 
4 See Zhongguo Tese Shehuizhuyi Falv Tixi Baipishu (中国特色社会主义法律体系白皮
书) [The Socialist System of Laws with Chinese Characteristics, White Paper of Chinese 
Government], October 2011, Part II. Composition of the Socialist System of Laws with Chinese 
Characteristics. Official English version available at the website of the Chinese State Council Information 
Office: <http://www.scio.gov.cn/zfbps/ndhf/2011/201110/t1036756.htm>. Access date: 1 Sep. 
2015.
Note: This White Paper says 79 administrative laws were enacted by the end of August 
2011, while the Administrative Enforcement Law was enacted on January 2012. Some 
other laws concerning administrative powers also came into effect after that. Therefore 
the number of administrative laws (on national level) should be more than 80 by July 2014.
5 Zhonghua Renmin Gongheguo Zhian Guanli Chufa Tiaoli (中华人民共和国治安管理
处罚条例) [Regulations of the People’s Republic of China on Administrative Penalties for 
Public Security ] was promulgated by the Standing Committee of the NPC in 1986 (English 
version available at <http://www.lawinfochina.com/display.aspx?id=284&lib=law>, 
accessed on 1 Sep. 2015), then amended in 1994 (English version available at <http://www.
lawinfochina.com/display.aspx?id=147&lib=law>, accessed on 1 Sep. 2015), and substituted 
by Zhonghua Renmin Gongheguo Zhian Guanli Chufa Fa (中华人民共和国治安管理处罚法) 
[Public Security Administration Punishments Law of the People’s Republic of China] in 
2005, then revised in 2012 (English version available at <http://www.lawinfochina.com/
display.aspx?id=12605&lib=law>, accessed on 1 Sep. 2015) . 
 Another statute concerning administrative penalty, Zhonghua Renmin 
GongheguoXingzheng Chufa Fa (中华人民共和国行政处罚法) [Law of the People’s Republic 
of China on Administrative Penalty], was promulgated by the Standing Committee of the 
NPC in 1996, amended in 2009. English version available at <http://www.lawinfochina.
com/display.aspx?id=1148&lib=law>, accessed on 1 Sep. 2015.
6 Zhonghua Renmin Gongheguo Xingzheng Xuke Fa (中华人民共和国行政许可法) 

http://www.gov.cn/flfg/2007-04/24/content_593403.htm
http://www.law.yale.edu/intellectuallife/openinformation.htm
http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383912.htm
http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383912.htm
http://www.scio.gov.cn/zfbps/ndhf/2011/201110/t1036756.htm
http://www.lawinfochina.com/display.aspx?id=284&lib=law
http://www.lawinfochina.com/display.aspx?id=147&lib=law
http://www.lawinfochina.com/display.aspx?id=147&lib=law
http://www.lawinfochina.com/display.aspx?id=12605&lib=law
http://www.lawinfochina.com/display.aspx?id=12605&lib=law
http://www.lawinfochina.com/display.aspx?id=1148&lib=law
http://www.lawinfochina.com/display.aspx?id=1148&lib=law
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enforcement7 respectively, one on regulation8 and one on rule making.9 Though 
it was announced that “basic and major laws” in areas of civil, criminal and 
administrative law have been enacted,10 the NPC has not yet issued a uniformed 
administrative procedure law for the entirety of the laws, i.e., civil, criminal and 
administrative.11

Specifically, the statute on government transparency came into effect on 
May 2008 in a form of administrative regulation by the State Council (rather 

[Administrative License Law of the People’s Republic of China] was promulgated by the 
Standing Committee of the NPC in 2003 and came into effect the following year. English 
version available at <http://www.lawinfochina.com/display.aspx?id=3076&lib=law>, 
accessed on 1 Sep. 2015.
7 Zhonghua Renmin GongheguoXingzheng Qiangzhi Fa (中华人民共和国行政强制法) 
[Administrative Compulsion Law of the People’s Republic of China] was promulgated by 
the Standing Committee of the NPC in 2011 and came into effect the following year. English 
version available at <http://www.lawinfochina.com/display.aspx?id=8817&lib=law>, 
accessed on 1 Sep. 2015.
8 Xingzheng Fagui Zhiding Chengxu Tiaoli (行政法规制定程序条例) [Ordinance 
Concerning the Procedures for the Formulation of Administrative Regulations] 
promulgated by Chinese State Council in 2001 and enacted 2002. English version available 
at <http://www.lawinfochina.com/display.aspx?id=2166&lib=law>. Access date: 1 Sep. 
2015.
9 Guizhang Zhiding Chengxu Tiaoli (规章制定程序条例) [Ordinance Concerning the 
Procedures for the Formulation of Administrative Rules] (No English version yet be found) 
were promulgated by Chinese State Council in 2001 and enacted 2002. Chinese version 
available at <http://www.gov.cn/gongbao/content/2002/content_61556.htm>. Access date: 
1 Sep. 2015.
10 “[A]ll legal branches have been set up, covering all aspects of social relations; basic and 
major laws of each branch have been made” See Zhongguo Tese Shehuizhuyi FalüTixi Baipishu (
中国特色社会主 义法律体系白皮书) [The Socialist System of Laws with Chinese Characteristics, White 
Paper of Chinese Government], Oct 2011, Part I. Establishment of the Socialist System of laws 
with Chinese Characteristics., English version available at the website of the Chinese State 
Council Information Office: <http://www.scio.gov.cn/zfbps/ndhf/2011/201110/t1036756.
htm>. Access date: 1 Sep. 2015.
11 Drafting Xingzheng Chengxu Fa (行政程序法) [Administrative Procedure Law, or APL, 
similar to APA in the US, UK and some other countries] was initiated by scholars in 1986, 
and once listed in the schedule of the NPC. However, the process was pending with neither 
timeline nor official explanation. People guess the strongest resistance comes from the 
executive branch. See Shen Xinwang (申欣旺), Yibu Nanchan Le 25 Nian de Jiben Fa (一部难
产了 25 年的基本法) [Dystocia of A Basic Law For 25 Years], in Zhongguo Xinwen Zhoukan (中国
新闻周刊) [China News Weekly], May 17, 2010, pp. 32–6. 
 One piece of good news is that Hunan province in midsouth China published a local 
rule on administrative procedure, Hunan Sheng Xingzheng Chengxu Guiding (湖南省行政
程序规定) [The Hunan Provincial Administrative Procedure Provisions] in 2008. See Hunan 
Sheng Renmin Zhengfu Ling Di 22 Hao (湖南省人民政府令第 222 号) [Decree No 222 of the 
People’s Government of Hunan Province, official English version available at <http://jtysj.
changsha.gov.cn/ygfw/zcfg/dlyzzf/201012/P020101201612274276929.pdf>, accessed on 1 
Sep. 2015]. It should be noted that this provincial rule pioneering general administrative 
procedure in contemporary China was made and enacted during the administration of 
Governor Zhou Qiang, who is the present Chief Justice of the Supreme People’s Court 
(since 2013). 

than law made by the NPC).12 Some have questioned promulgation of the 2008 
State OGI Regulations by a traditionally authoritarian state in the absence of 
other fundamental liberal democratic values, which are supposed to proceed 
and support transparency, as paradoxical.13 Seeing transparency itself as one 
of the fundamental elements of democracy, the OGI Regulations may help 
us reassess this so-called “paradox” and understand the emergence of open 
government movement and its significance to China’s democratic process.14 This 
shift of perspective does not ignore the inherent congenital defects of the 2008 
State OGI Regulations. As an administrative regulation, it seems reasonable that 
the 2008 State OGI Regulations shows clear intent of “proactive disclosure”.15 
However, the effect of this regulation on the Chinese legal system foreshadows 
the difficulties courts have and continue to inevitably encounter in OGI trials, as 
administrative regulations are regarded as statutes with legal effect inferior to 
laws (made by the NPC and its Standing Committee),16 and cannot be challenged 
in courts according to China’s Administrative Litigation Law.17 

12 According to the Constitution of the People’s Republic of China (Chinese/English 
version available at <http://en.pkulaw.cn/display.aspx?cgid=51974&lib=law - >,accessed on 
1 Sep. 2015), the National People’s Congress of the People’s Republic of China (NPC) is “the 
highest organ of state power. Its permanent body is the Standing Committee of the National 
People’s Congress” (Article 57). “The National People’s Congress and its Standing Committee 
exercise the legislative power of the state” (Article 58), i.e., they have the power to enact 
and amend laws (Article 62(3) and Article 67(2)). The State Council, being “the executive 
body of the highest organ of state power”, “the highest organ of state administration” 
(Article 85), has the power to “enact administrative rules and regulations ... in accordance 
with the Constitution and the law” (Article 89(1)). According to Lifa Fa (立法法) [the Law on 
Legislation (or the “Legislation Law”) of the People’s Republic of China] (Chinese/English 
version available at <http://en.pkulaw.cn/display.aspx?cgid=26942&lib=law>, accessed on 
1 Sep. 2015),”the effect of laws is higher than that of administrative regulations” (Article 
79).
13 See WEIBING XIAO FREEDOM OF INFORMATION REFORM IN CHINA: INFORMATION 
FLOW ANALYSIS (Routledge. 2012), p. 6.
14 The author of this chapter has introduced the initiation of China’s government 
transparency movement and analyzed the values of it in another paper. See LIU Wenjing, 
Approaching Democracy Through Transparency: A Comparative Law Study on Chinese 
Open Government Information, AM. U. INT’L REV. 26(4) 983–1007 (2011).
15 See WEIBING XIAO, above note 12, p. 17.
16 Sources of law in China are: 1) laws made by the NPC and its Standing Committee; 
2) administrative regulations made by the State Council; 3) local regulations, autonomous 
regulations and special regulations made by local People’s Congress; and 4) rules made by 
departments of the State Council and local governments. See Arts 7; 56; 63; and 71–73 of 
the Law on Legislation of the People’s Republic of China. Official English version available 
at <http://www.npc.gov.cn/pc/11_4/2007-12/11/content_1617613.htm>. Access date: 1 Sep. 
2015.
17 Article 52.1 of the Zhonghua Renmin Gongheguo Xingzheng Susong Fa (中华人民
共和国行政诉讼法) [Administrative Procedure Law of the People’s Republic of China] 
provided that “[i]n handling administrative cases, the people’s courts shall take the 
law, administrative rules and regulations...as the criteria....” (Official English version 
available on the website of Chinese NPC: <http://www.npc.gov.cn/englishnpc/Law/2007-
12/12/content_1383912.htm>. Access date: 1 Sep. 2015). Taking laws and administrative 
regulations “as the criteria” in dealing with administrative cases means courts have no 

http://www.lawinfochina.com/display.aspx?id=3076&lib=law
http://www.lawinfochina.com/display.aspx?id=8817&lib=law
http://www.lawinfochina.com/display.aspx?id=2166&lib=law
http://www.gov.cn/gongbao/content/2002/content_61556.htm
http://www.scio.gov.cn/zfbps/ndhf/2011/201110/t1036756.htm
http://www.scio.gov.cn/zfbps/ndhf/2011/201110/t1036756.htm
http://jtysj.changsha.gov.cn/ygfw/zcfg/dlyzzf/201012/P020101201612274276929.pdf
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http://en.pkulaw.cn/display.aspx?cgid=26942&lib=law
http://www.npc.gov.cn/pc/11_4/2007-12/11/content_1617613.htm
http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content_1383912.htm
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2.2 Early Cases on Access of Government Information 
Before the promulgation of the 2008 OGI Regulation there were cases that 

addressed governmental refusal to provide information to the public. The first 
case concerning information disclosure was brought to the court in October 
2002, nearly six years before the enactment of the 2008 State OGI Regulations. 
Zhang Yan, a high school teacher, sued the Housing Administration of Tianjin 
Municipality for access to agency records on her grandfather’s 36 private houses 
which were “transformed” to public bodies in 1956. Zhang needed the exact 
address of the 36 houses in order to claim his right of inheritance, while the 
accused agency referred to an unpublished “interior rule” to prohibit records of 
private real estate from disclosure to the public.18 

In the following year in Harbin, Heilongjiang Province in northeast China, 
Mr. Wang Shuchun brought an action after his request for the files about the cost 
of a newly finished residential quarter was declined by Haerbin Administration 
for Commodity Prices. The new residential buildings, in the name of “affordable 
houses”, were built on the land from which Wang Shuchun was moved out three 
years earlier.19 At the time, these two cases were not categorized as access to 
information cases because the concept and procedures of open government 
information (hereinafter “OGI”) litigation were unfamiliar to both the courts 
and the general public. In both cases, plaintiffs mainly claimed “inaction” of the 
accused agencies, though Zhang Yan did refer to the Archives Law,20 and judges 
in the case of Wang Shuchun mentioned “the right-to-know” when talking to a 
newspaper after the case was decided.21 However, there was no specific statute 
on OGI for either plaintiffs or the courts to refer to. 

In May 10, 2004, ten days after the Shanghai Municipal Government 
enacted its Rules on Open Government Information,22 Dong Ming sued the 

power to review the legitimacy of laws and administrative regulations. 
 Note: Unfortunately the English title of this very important law was mistranslated 
as “Administrative Procedure Law”, which was still absent in China by the time this 
chapter was completed. The right translation should be Administrative Litigation Law of 
the People’s Republic of China. The author of this chapter also suggests that the English 
translation “administrative rules and regulations” here be replaced by “administrative 
regulations”, which is closer to the meaning of the original Chinese words Xingzheng 
Fagui [行政法规]. 
18 See Wang Yijun (王亦君), Wo Weishenme Bu Neng Chayue Zijia de Fangchan Dangan 
(我为什么 不能查阅自家的房产档案) [Why Can’t I get the File of My Own House ], Zhongguo 
Qingnian Bao (中国青年报)[CHINA YOUTH DAILY], Beijing, Dec.16, 2002, at 7.
19 See Qi Shuxin (亓树新) and Zhu Chao (朱超), Haerbin Shi Wujiaju Bei Pan Gongkai 
Jingji Shiyong Fang Chengben (哈尔滨市物价局被判公开经济适用房成本) [Administration 
for Commodity Prices of Haerbin Sentenced to Disclose Documents on Cost of Affordable 
Housing]. Zhongguo Qingnian Bao (中国青年报) [CHINA YOUTH DAILY], Beijing, Oct.18, 2006, 
at 7. Online report available at <http://money.163.com/06/1018/07/2TMTT1E100251KLQ.
html>. Access date: 1 Sep. 2015.
20 See Wang Yijun, note 18 above.
21 See Qi Shuxin, note 19 above.
22 Shanghaishi Zhengfu Xinxi Gongkai Guiding (上海市政府信息公开规定) [Rules on 
Open  Government Information of Shanghai Municipality] was promulgated by Executive 

Housing Administration of Xuhui Distric of Shanghhai Municiplity, asking for 
government records on her father’s house.23 Dong Ming has been referred to by 
the media as the first OGI case24 because at that time it became possible for both 
the litigants and the courts to refer to local OGI rule in Shanghai. 

There were not many cases on OGI litigation before 2008,25 the year when 
the Regulations on OGI applied countrywide,26 although more than 20 cities and 
provinces promulgated local rules or regulations on OGI during 2003–07.27 It 
was difficult for courts to judge or rule on OGI cases because there was almost 
no concrete statute to refer to, under the premise that litigation affairs can only 
be provided by laws promulgated by the National People’s Congress and its 
Standing Committee.28 

The number of OGI lawsuits began to grow rapidly in a few cities 
(especially Shanghai) after the State OGI Rules became effective on May 1 2008,29 

Order No 19, Jan. 20, 2004 and came effective on May 1, 2004. It is the second local rule 
on open government information in China after Guangzhou took the first step in January 
2003 (but there is no report on OGI litigation in Guangzhou before Dong Ming brought her 
case to a district court in Shanghai). 
23 See Shen Ying (沈颖) and Chenzhong Xiaolu (陈中小路), Xinxi Gongkai Diyi An de 
Yangguang Xiaoying (信息公开第一案的阳光效应) [Sunshine Effect of the First Case on 
Information Disclosure], NANFANG ZHOUMO (南方周末) NANFANG WEEKEND, September 
2, 2004, at A5.
24 Ibid.
25 Shanghai probably took (and is still taking) the leading place in dealing with OGI 
lawsuits before 2008. Courts in this municipality heard 100 cases during 2004-2007 (6 
in 2004, 29 in 2005, 35 in 2006 and 30 in 2007). See Shanghaishi Zhengfu Xinxi Gongkai 
Niandu Gongzuo Baogao (上海市政府信息公开年度工作报告) [Annual Report of Shanghai 
Municipality on Open Government Information] of 2004 (Chinese version available at 
<http://www.shanghai.gov.cn/shanghai/node2314/node2319/node14868/index.html>, 
accessed on 1 Sep. 2015); 2005 (Chinese version available at <http://www.shanghai.gov.
cn/shanghai/node2314/node2319/node14868/userobject21ai150841.html>, accessed on 
1 Sep. 2015); 2006 (Chinese version available at <http://www.shanghai.gov.cn/shanghai/
node2314/node2319/node14868/userobject21ai204490.html>, accessed on 1 Sep. 2015); 
and 2007 (Chinese version available at <http://www.shanghai.gov.cn/shanghai/node2314/
node2319/node14868/userobject21ai265650.html>, accessed on 1 Sep. 2015). 
26 See note 1 above. 
27 For initiation of government transparency and local legislation on OGI, see LIU 
Wenjing note 13 above, pp. 987–89.
28 See Art 8 of the Law on Legislation of the People’s Republic of China. English version 
available at <http://www.lawinfochina.com/display.aspx?id=386&lib=law>, accessed on 1 
Sep. 2015.
29 Shanghai had 258 OGI lawsuits in 2008; 199 in 2009; 289 in 2010; 406 in 2011, 583 in 2012, 
and 576 in 2013. See Shanghaishi Zhengfu Xinxi Gongkai Niandu Gongzuo Baogao (上海市
政府信息公 开工作年度报告) [Annual Report of Shanghai Municipality on Open Government 
Information] of 2008 (Chinese version available at <http://www.shanghai.gov.cn/shanghai/
node2314/node2319/node12344/userobject26ai17915.html>, accessed on 1 Sep. 2015); 2009 
(Chinese version available at <http://www.shanghai.gov.cn/shanghai/node2314/node2319/
node14868/u21ai400416.html>, accessed on 1 Sep. 2015); 2010 (Chinese version available 
at <http://www.shanghai.gov.cn/shanghai/node2314/node2319/node14868/index.html>, 
accessed on 1 Sep. 2015), 2011 (Chinese version available at <http://www.shanghai.gov.
cn/shanghai/node2314/node2319/node14868/u21ai598669.html>, accessed on 1 Sep. 2015), 
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whereas some other cities and provinces provided very poor statistics,30 or even 
“zero report”.31 In August 2011, the Supreme People’s Court (hereinafter the 
“SPC”) issued a judicial interpretation32 on “Several Issues Concerning the Trial 

2012 (Chinese version available at <http://www.shanghai.gov.cn/shanghai/newshanghai/
pdf2012/gk.pdf>, accessed on 1 Sep. 2015), and 2013 (Chinese version available at <http://
www.shanghai.gov.cn/shanghai/newshanghai/pdf2013/gk.pdf>, accessed on 1 Sep. 2015). 
30 In Guangzhou, where the first local rule on OGI initiated in mainland China, courts 
only took nine OGI cases in 2008, three in 2009, five in 2010, 14 in 2011, 17 in 2012, 
and 31 in 2013. See Guangzhoushi Zhengfu Xinxi Gongkai Gongzuo Niandu Baogao (广
州市政府信息公开工作年度报告) [Annual Report of Guangzhou Municipality on Open 
Government Information] of 2008 (Chinese version available at <http://www.gz.gov.cn/
publicfiles/business/htmlfiles/zwgk/sbj/201011/696344.html>, accessed on 1 Sep. 2015); 
2009 (Chinese version available at <http://www.gz.gov.cn/publicfiles/business/htmlfiles/
zwgk/sbj/201008/587132.html>, accessed on 1 Sep. 2015); 2010 (Chinese version available 
at <http://www.gz.gov.cn/publicfiles/business/htmlfiles/zwgk/sbj/201103/776750.html>, 
accessed on 1 Sep. 2015), 2011 (Chinese version available at <http://www.gz.gov.cn/
publicfiles/business/htmlfiles/zwgk/sbj/201203/906599.html>, accessed on 1 Sep. 2015), 
2012 (Chinese version available <http://www.gz.gov.cn/publicfiles/business/htmlfiles/
zwgk/sbj/201303/1937960.html>, accessed on 1 Sep. 2015), (Chinese version available 
<http://www.gz.gov.cn/publicfiles/business/htmlfiles/zwgk/sbj/201403/2640370.html>, 
accessed on 1 Sep. 2015). 
31 For example, Hunan province reports no OGI litigation case in 2008–10. With 53 
OGI case came to the courts on 2011 as an exception, the number of OGI litigation case 
dropped back to zero on the following two years (zero on 2012, and none of the 4 OGI 
lawsuits in 2013 were accepted by the court). See Hunan Sheng Renmin Zhengfu Xinxi 
Gongkai Gongzuo Baogao (湖南省人民政府信息公开工作报告) [Annual Report of Hunan 
Province on Open Government Information] of 2008 (Chinese version available at <http://
www.hunan.gov.cn/xxgk/tjbm/tzgg/gkndbg/201012/t20101221_266176.html>, accessed on 
1 Sep. 2015), 2009 (Chinese version available at <http://www.hunan.gov.cn/xxgk/tjbm/tzgg/
gkndbg/201012/t20101221_266177.html>, accessed on 1 Sep. 2015), 2010 (Chinese version 
available at <http://www.hunan.gov.cn/xxgk/tjbm/tzgg/gkndbg/201103/t20110322_317306.
html>, accessed on 1 Sep. 2015), 2011 (Chinese version available at <http://www.hunan.
gov.cn/xxgk/tjbm/tzgg/gkndbg/201203/t20120330_462586.html>, accessed on 1 Sep. 2015), 
2012 (Chinese version available at <http://www.hunan.gov.cn/xxgk/tjbm/gkndbg/201303/
t20130329_840873.html>, accessed on 1 Sep. 2015) and 2013 (Chinese version available at 
<http://www.hunan.gov.cn/xxgk/tjbm/gkndbg/201403/t20140319_1058568.html>, accessed 
on 1 Sep. 2015). In 2008, 21 provinces or municipalities directly under the jurisdiction of 
the Central Government reported no OGI action; three provinces (Heilongjiang, Zhejiang, 
and Hainan) did not mention OGI action in their annual report; in 2009, 12 provinces 
reported no OGI actions, one province (Hubei) did not mention OGI action in its annual 
report, and most of the other provinces or municipalities directly under the jurisdiction of 
the Central Government reported less than ten OGI litigation cases except Beijing (147), Jilin 
(52), Shanghai (199), Zhejiang (112), Anhui (18), and Sichuan (15). See Zhao Zhengqun (赵正
群), Zhongguo de Zhiqingquan Baozhang yu Xinxi Gongkai Zhidu de Fazhan Jincheng (中
国的知情权保障与信息公开制度的发展进程) [On the Process of Protection the Right to Know 
and the Government Information Disclosure System in China], 220(2) Nankai Xuebao (南
开学报) [NANKAI JOURNAL (PHILOSOPHY, LITERATURE & SOCIAL SCIENCE EDITION)], 53, 
60 (2011).
32 “Judicial interpretation” is a kind of official document issued by the SPC or the 
Supreme People’s procuratorate (hereinafter the “SPP”), sometimes by the SPC and SPP 
(the Supreme People’s Procuratorate) jointly, in order to deal with problems raised in 
handling civil, criminal and administrative cases. Judicial interpretation is not a “formal” 
legal source being stated in China’s Lifa Fa (立法法) [Law on Legislation], but is binding 

of Administrative Cases about Open Government Information” (hereinafter 
the “2011 Judicial Interpretation on OGI Cases”).33 This 13-provisioned judicial 
interpretation specified what kind of case related to OGI may be brought to 
the court (Arts 1–2), the process to file an OGI case (Art. 3), how to choose a 
defendant (Art. 4), burden of proof (Art. 5), trial modes (Art. 6), application 
of statutes (OGI Regulations or Archives Law) (Art. 7), information disclosure 
and state secret, privacy and trade secret (Art. 8), types of judgment regarding 
different claims on agency act (Arts 9–12), therefore provided a de facto legal 
source for OGI trials for the first time in Chinese legal history. Some judges 
attribute the increase of the number of OGI litigation cases to the enforcement 
of the 2011 Judicial Interpretation on OGI Cases.34 But it seems a bit early to 
link the increasing number of actions to the 2011 Judicial Interpretation,35 
although local courts did benefit a lot from it in handling OGI trials. However, 
the 2011 judicial interpretation made discussion at OGI trials more focused and 
detailed. Furthermore, difficulties that courts encountered in applying the 2008 
OGI Regulations and the considerations of judges were discussed in periodical 
articles, books, as well as on websites. These discussions, though in a somewhat 
academic way, have reflected (and influenced?) to a large extent the role of the 
courts in promoting OGI in China. 

on all courts or/and procuratorates, depending on the issuing subject (the SPC or/and the 
SPP). It is very common for courts to refer to pertinent judicial interpretation in judgments 
and rulings, and for procuratorates in their bills of indictment as well as in investigation 
procedures. Judicial interpretation is under the supervision of the Standing Committee 
of the NPC according to Articles 31–32 of Zhonghua Renmin Gongheguo Geji Renmin 
Daibiao Dahui Jiandu Fa (中华人民共和国各级人民代表大会监督法) [Law of the People’s 
Republic of China on the Supervision of Standing Committees of People’s Congresses at 
Various Levels] (2007). Chinese/English version available at <http://en.pkulaw.cn/display.
aspx?cgid=78894&lib=law>, accessed on 1 Sep. 2015. For more introduction to judicial 
interpretation, see ALBERT HY CHEN. AN INTRODUCTION TO THE LEGAL SYSTEMS OF 
THE PEOPLE’S REPUBLIC OF CHINA (3rd ed. LexisNexis. 2004) pp. 124–28.
33 See Zuigao Renmin Fayuan Guanyu Shenli Zhengfu Xinxi Gongkai Xingzheng 
Anjian Ruogan Wenti De Guiding (最高人民法院关于审理政府信息公开行政案件若干问
题的规定) [Provisions of the Supreme People’s Court on Several Issues concerning the 
Trial of Administrative Cases about Open Government Information], issued on July 29 
2011, effected on August 13, 2011. Chinese/English version available at <http://www.
lawinfochina.com/Display.aspx?lib=law&ID=8897>, accessed on 1 Sep. 2015.
34 Zhu Xiaoyan (朱晓燕) (judge of Yuhang District People’s Court, Hangzhou 
Municipality, Zhejiang Province浙江省杭州市余杭区人民法院法官), Zhengfu Xinxi 
Gongkai Zhidu Yunxing de Shizheng Fenxin—Yi Sifa Shencha Wei Qie Ru Dian (政府信
息公开制度运行的实证分析—以司法审查为切入点) [An Empirical Analysis on Enacting 
Open Government Information Institutions – From the Perspective of Judicial Review], 
4 Faguan Luntan (法官论坛) [JUDGES’ FORUM] 13 (2004) (this journal is run by the Higher 
People’s Court of Zhejiang Province, Chinese version available at <http://www.zjcourt.cn/
content/20061017000004/20120604000004.html>, accessed on 1 Sep. 2015).
35 Not all annual reports on OGI of local government support a large number of 
increases in OGI litigation cases in 2011. (See example of Guangzhou, note 29 above).
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http://www.zjcourt.cn/content/20061017000004/20120604000004.html
http://www.zjcourt.cn/content/20061017000004/20120604000004.html
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3 DIFFICULTIES AND THE COURTS’ APPROACH 
Among the OGI litigation issues openly discussed by judges and scholars, 

four topics have attracted most attention: (3.1) standing; (3.2) standard of review 
and burden of proof; (3.3) reverse OGI litigation; and (3.4) conflicts of laws. 
Examining how courts and judges deal with these issues may help understand the 
ideal as well as the reality of judicial authority in context of OGI legislation. This 
chapter hopes to explore what the judges wanted to accomplish and what they 
have accomplished in their application of OGI regulations and controversies. 

3.1 Standing 
There is a lot of diversity among local courts when it comes to their 

exposure to OGI cases. Some local court judges have had little chance to hear 
OGI cases while others in other local courts complain of the problem of “over 
litigation” of the issue. Article 13 of the 2008 State OGI provided that an applicant 
may ask for government information “based on the special needs of such matters 
as their own production, livelihood and scientific and technological research”,36 
hinting that applicants should be “qualified” to receive the requested agency 
record by demonstrating special needs. Anticipating possible confusion in 
the application of this article, the General Office of the State Council37 issued 
“Opinions”38 two days before the enactment of the 2008 State OGI. One opinion 
stated that an agency may refuse to disclose information “that is not related 
to special needs in respect of matters such as the requester’s own production, 
livelihood and scientific and technological research”.39 The so-called “three 
needs” therefore comprise the qualification for an OGI request, and affect the 
competence or qualifications of the plaintiff, and addresses the concern that 
the requestor will be “overly litigious”.40 Some judges believed that restricted 
competence of the plaintiff was necessary to restrain the possible tidal wave 
of OGI applications that were more to satisfy a demonstration of right-to-know 

36 See Art. 13 of the 2008 State OGI Regulations.
37 Guowuyuan Bangong Ting (国务院办公厅) [General Office of the State Council, the 
GOSC] is the  executive office of the Chinese State Council. 
38 Guowuyuan Bangongting Guanyu Shixing Zhonghua Renmin Gongheguo Zhengfu 
Xinxi Gongkai Tiaoli Ruogan Wenti de Yijian (Opinions of the General Office of the State 
Council on Some Issues about Implementing the Regulation of the People’s Republic of 
China on the Disclosure of Government Information) [国务院办公厅关于施行《中华人民共和
国政府信息公开条例》若干问题的意见] was issued on April 29, 2008 and effected on the same 
day. Chinese version available at <http://www.gov.cn/zwgk/2008-04/30/content_958477.
htm>, accessed on 1 Sep. 2015, English translation available at <http://www.lawinfochina.
com/display.aspx?id=6826&lib=law&SearchKeyword=&SearchCKeyword=>, accessed on 1 
Sep. 2015.
39 Ibid. Art. 14. 
40 See Jiang Zhongdong (蒋中东) and Ma Liangji (马良骥) (both of the authors are 
judges of the Higher People’s Court of Zhejiang Province浙江省高级人民法院法官), 
Zhejiang Fayuan Zhengfu Xinxi Gongkai Susong Shijian de Sikao (浙江法院政府信息公开
诉讼实践的思考) [Pondering on OGI Litigation Practice of Zhejiang Courts], 49 Xingzheng 
Zhifa yu Xingzheng Shenpan (行政执法与行政审判) [ADMINISTRATIVE ACTION AND 
ADMINISTRATIVE LITIGATION], 118, 121 (2011). 

after being repressed for quite a long time than to serve a real personal need for 
information.41 

The fear of “over litigation” is in fact much more likely in cases related to 
real estate given the building boom throughout China, specifically cases involving 
“expropriation” or “demolition” of buildings that is very prevalent throughout 
China and in which the plaintiffs often seek relief due to mixed economic, political 
and legal reasons.42 In a formal reply to a question submitted by the Higher 
Court of Shandong Province, the SPC declared that whether the OGI request 
relates to the applicant’s own production, livelihood, and technological research 
falls into the category of substantive review and is not a basis for restricting 
litigation based on the plaintiff’s competence.43 This official conclusion of the 
issue of standing should help to deal with the “three-needs” problems. However, 
the deep roots that lead to similar or even repeated litigation (cases concerning 
property right on real estate; expropriation or demolition dispute, etc.) cannot 
be removed by judicial interpretation. 

3.2 Standard of Review and Burden of Proof 

3.2.1 The existence of the alleged record 
One of the frequently used ways agencies decline an OGI request is to deny 

the existence of the alleged record.44 In some cases, courts approved agencies’ 

41 See Jiangsusheng Nanjingshi Zhongji Renmin Fayuan Xingzhengting Ketizu (江苏
省南京市中级人民法院行政庭课题组) [Research Group of Administrative Trail Court of 
the Intermediate Court of Nanjing, Jiangsu Province, name of judges of this Research 
Group was not listed on the paper], Zhengfu Xinxi Gongkai de Sifa Shencha Nandian Jiqi 
Yingdui—Yi Jiangsu Sheng Nanjing Shi Sifa Shencha Zhuangkuang Wei Qie Ru Dian de 
Kaocha (政府信息公开的司法审查难点及其应对——以江苏省南京市司法审查状况为切入点的审
查) [Difficulties in Judicial Review of OGI Cases and countermeasures—By Inspecting the 
Situation of Judicial Review in Nanjing, Jiangsu Province], 301(4) Falv Shiyong (法律适用) [ 
JOURNAL OF LAW APPLICATION] , 79, 81(2011). 
42 See note 33 above, Zhu Xiaoyan (朱晓燕). Also see Shanghai Shi Gaoji Renmin Fayuan 
(上海市高级人民法院) [Higher People’s Court of Shanghai Municipality], Zhengfu Xinxi 
Gongkai Falü Wenti Yanjiu (政府信息公开法律问题研究) [A Study on Legal Problems of 
Open government Information], 27(1) Xingzheng Zhifa yu Xingzheng Shenpan (行 政 执 法 
与 行 政 审 判) [ADMINISTRATIVE ACTION AND ADMINISTRATIVE LITIGATION], 126, 127, 
150–51 (2008) (discussing the problem of “over litigious”). Among the ten contributors 
listed at the end of this article, three are judges of the Higher People’s Court of Shanghai 
Municipality (including one deputy chief judge of this court), four are officials of the Office 
of Legislation Affairs of Shanghai Municipal Government (上海市人民政府法制办公室), two 
are officials of the Information Commission of Shanghai Municipal Government (上海市人
民政府信息委员会), one is a law professor of Shanghai Jiaotong University (上海交通大学).
43  See Zuigao Renmin Fayuan (最高人民法院) [the Supreme People’s Court], Guanyu 
Qingqiu Gongkai yu Benren Shengchan, Shenghuo, Keyan deng Xuyao Wuguan Zhengfu 
Xinxi de Qingqiu Ren Shifou Juyou Yuangao Susong Zhuti Zige de Pifu (关于请求公开与
本人生产、生活、科研等特殊需 求无关政府信息的请求人是否具有原告诉讼主体资格的批复), 
December 14, 2010, 46(2) Xingzheng Zhifa yu Xingzheng Shenpan (行政执法与行政审判) 
[ADMINISTRATIVE ACTION AND ADMINISTRATIVE LITIGATION], 33 (2011).
44 In 2008 in Shanghai, among 9,027 agency replies to OGI request, 1,028 (11 percent) 

http://www.gov.cn/zwgk/2008-04/30/content_958477.htm
http://www.gov.cn/zwgk/2008-04/30/content_958477.htm
http://www.lawinfochina.com/display.aspx?id=6826&lib=law&SearchKeyword=&SearchCKeyword=
http://www.lawinfochina.com/display.aspx?id=6826&lib=law&SearchKeyword=&SearchCKeyword=
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simple illustration of “searched but not found” and then sustained their decision 
on the ground that the plaintiffs failed to carry out their burden of rebuttal.45 
The SPC’s 2011 Judicial Interpretation on OGI Cases is not clear on this point, 
though it might be inferred from two separate articles that agency needs to 
“prove the basis for its refusal and the fulfillment of its statutory obligations of 
notification and explanations of reason”.46 The interpretation does not mention 
to what extent the court should review to make sure that the alleged government 
information really does not exist. Article 5.5 seems to add to the confusion. It 
provides that the plaintiff may apply to the court for taking evidence if he can 
“provide any clue...that the information is made or kept by the defendant”. 
Article 5.5 thus adds to the uncertainty regarding the allocation of the burdens 
on the requestor and agency regarding the existence of records. 

In contrast to the ambiguity of the pertinent provisions of the 2011 
Judicial Interpretation to OGI Cases, a few judges have attempted to help clarify 
the issue of burden of proof. First, an SPC judge stated that the burden should be 
mainly on the defendant to prove non-existence of information to be disclosed, 
and the plaintiff’s burden to provide an evidence as to the existence of relevant 
documents is a subsidiary one and is not required of the plaintiff.47 Second, some 

were declined on the excuse of “the requested information does not exist”. See Shanghaishi 
Zhengfu Xinxi Gongkai Niandu Gongzuo Baogao (上海市政府信息公开工作年度报告) 
[Annual Report of Shanghai Municipality on Open Government Information] of 2008. 
Chinese version available at <http://www.shanghai.gov.cn/shanghai/node2314/node2319/
node12344/userobject26ai17915.html>, accessed on 1 Sep. 2015.
45 See Yu Lishen (于立深), Yi Shenqing Zhengfu Xinxi Gongkai Zhidu Yunxing de Shizheng 
Fenxi — Yi Susong Caipan Wenshu Wei Duixiang de Yanjiu (依申请政府信息公开制度运行的
实证分析—以 诉讼裁判文书为对象的研究) [An Empirical Analysis of the Implementation of 
Open Government Information Upon Request — Based on the Study of Judgments and 
Rulings], 136(2) Fa Shang Yanjiu (法商研究) [STUDIES IN LAW AND BUSINESS], 23, 28–29 
(2010) (discussing courts’ allocation of burden of proof in three OGI lawsuits, burdens 
were all set on the plaintiffs). 
46 Art. 5.1 provided that “[w]here the defendant refuses to provide the alleged 
government information to the plaintiff, the defendant shall prove the basis for its refusal 
and the fulfillment of its statutory obligations of notification and explanation of reasons”; 
Art. 12 provided that “[w]here the defendant has fulfilled its statutory obligation of 
notification or explanation under any of the following circumstances, the people’s court 
shall render a judgment to dismiss the claims of the plaintiff. 1. The alleged information is 
not government information, the alleged government information does not exist...” It can 
be inferred from Art. 12.1 that the burden of proof provided in Art. 5 may also apply to the 
situation when agency claimed “non-existence” of the alleged government information 
(do not exist therefore cannot be disclosed, as a kind way of “refuse to disclose”). See 
Zuigao Renmin Fayuan Guanyu Shenli Zhengfu Xinxi Gongkai Xingzheng Anjian Ruogan 
Wenti de Guiding (最高人民法院 关于审理政府信息公开行政案件若干问题的规定) [Provisions 
of the Supreme Peoples Court on Several Issues concerning the Trial of Administrative 
Cases about Open Government Information], 179(9) Zhonghua Renmin Gongheguo Zuigao 
Renmin Fayuan Gongbao (中华人民共和国最高人民法 院公报) [Gazette of the Supreme 
People’s Court of the People’s Republic of China], 12–13 (2011). English version available at 
<http://www.lawinfochina.com/Display. aspx?lib=law&ID= 8897>, accessed on 1 Sep. 2015.
47 See LI GUANGYU (李广宇), ZHENGFU XINXI GONGKAI SUSONG LINIAN, FANGFA 
YU ANLI (政府信息公开诉讼理念、方法与案例) [IDEAS, METHODS, AND CASES OF OPEN 

local court judges have required evidence of “adequate documents search” by 
the defendant agency.48 Other judges have advanced the discussion forward 
by suggesting a two-step analysis: first, the question asked is has the accused 
agency a statutory obligation to create, obtain or keep the alleged record; if yes, 
then there is scope for judicial review of the second step: does such a record 
exist and has not been disclosed?49 In this analysis, the first question deals with 
the issue of the scope of judicial review by determining whether or not there 
exists a statutory obligation on the agency to create, obtain or keep the alleged 
government information that is being requested and for the court to review the 
documents in the context of OGI litigation. 

3.2.2 State secrecy 
“State secrecy” provides a powerful justification for an agency refusal to 

provide requested records. Among the 502 refused OGI applications in Shanghai 
in 2008, 304 (61 per cent) were based on the reason of “state secrecy”.50 The Law 
on Guarding State Secrets51 makes it difficult to limit review by the courts of the 
legitimacy of “state secrecy” decisions by government agencies for two reasons. 

GOVERNMENT INFORMATION], 76 (2009). Judge Li Guangyu is the deputy chief judge (Fu 
Tingzhang, 副庭长) of the Administrative Trail Division (Xingzheng Shenpan Ting 行政审判
庭) of Chinese SPC. 
48 See Chen Zhenyu (陈振宇) (judge of the Higher People’s Court of Shanghai 
Municipality), Zhengfu Xinxi Bu Cunzai Qingxing Xia de Jüzheng Zeren Fenpei (政府信息不
存在情形下的举证责任分配) [Allocation of Burden of Proof When “Government Information 
Do Not Exist” Was Claimed], 611(24) Renmin Sifa (人民司法) [PEOPLE’S JUDICATURE], 103 
(2010); Yin Yong (殷勇) (judge of the Higher People’s Court of Shanghai Municipality), 
Zhengfu Xinxi Bu Cunzai Qingxing Xia de Sifa Shencha (“政府信息不存在”情形下的司法审
查) [Judicial Review When “Government Information Do Not Exist” Was Claimed], 362(1) 
Faxue (法学) [LAW SCIENCE], 58, 61 (2012) (expressing his consent with Chen Zhenyu ). 
49 See Zhou Yong (周勇) (judge of Chongming County People’s Court, Shanghai 
Municipality), Zhengfu Xinxi Bu Cunzai Anjian Zhong Zhengming Kunjing de Jiejue Lujing 
Tanxi(“政府信息不存在”案件中证明困境的解决路径探析), (71)3 Xingzheng Faxue Yanjiu (行政
法学研究) [ADMINISTRATIVE LAW REVIEW], 58, 60 (2010) (discussing the burden of proof 
of the accused agency on the legal liability to create, obtain or save, and the existence 
of the record). Also see Zhang Miaotang (张淼堂) and Lu Qin (陆琴) (Lu Qin is a judge 
of the Pudong Xinqu People’s Court of Shanghai Municipality), Zhengfu Xinxi Gongkai 
Susong Ruogan FalüWenti Yanjiu — Yi Shanghai Shi Pudong Xinqu Renmin Fayuan Shenli 
de Xingzheng Anjian Weili (Study on several Legal Issues of Government Information 
Disclosure Litigation — Take the Examples of the Cases Heard By Pudong Xinqu District 
Court, Shanghai Municipality) [政府信息公开诉讼若干法律问题研究——以上海市浦东新区审
理的行政案件为例], 124(6) Fujian Jingcha Xueyuan Xuebao (福建警察学院学报) [JOURNAL OF 
FUJIAN POLICE COLLEGE], 88, 91 (2011). 
50 See Shanghaishi Zhengfu Xinxi Gongkai Niandu Gongzuo Baogao (上海市政府信
息公开工作年 度报告) [Annual Report of Shanghai Municipality on Open Government 
Information] of 2008. Chinese version available at <http://www.shanghai.gov.cn/shanghai/
node2314/node2319/node12344/userobject26ai17915.html>, accessed on 1 Sep. 2015.
51 Zhonghua Renmin Gongheguo Baoshou Guojia Mimi Fa (中华人民共和国保守国家秘密
法) [Law of the People’s Republic of China on Guarding State Secrets] was promulgated on 
September 5 by the Standing Committee of the Chinese NPC, and revised on April 2010. The 
2010 revision effected on October 1 of the same year. Chinese/English version available at 
<http://www.lawinfochina.com/display.aspx?id=8039&lib=law>, accessed on 1 Sep. 2015.

http://www.shanghai.gov.cn/shanghai/node2314/node2319/node12344/userobject26ai17915.html
http://www.shanghai.gov.cn/shanghai/node2314/node2319/node12344/userobject26ai17915.html
http://www.lawinfochina.com/Display.%20aspx?lib=law&ID=%208897
http://www.shanghai.gov.cn/shanghai/node2314/node2319/node12344/userobject26ai17915.html
http://www.shanghai.gov.cn/shanghai/node2314/node2319/node12344/userobject26ai17915.html
http://www.lawinfochina.com/display.aspx?id=8039&lib=law
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First, the procedures of classification are unstated. While the agencies that have 
the authority to determine the scope and classification level of state secrecies are 
enumerated in the statute,52 but the procedures detailing how a decision is made 
that a particular information is covered under state secret statute is not. Second, 
the standard for judicial review of such determinations is not clear. Article 5.4 
of the 2011 Judicial Interpretation on OGI Cases placed the burden on the agency 
to prove that the alleged information relates to state secrets and is therefore 
exempt from being disclosed, but it did not mention what is the standard of 
proof for the agency claiming such an exemption, what does it need to show 
and how?53 Usually the accused agency will apply for a letter of confirmation 
(similar to an affidavit) from the agency which made the classification decision; 
and courts will make the final decision according to the letter of confirmation. 
But the function of the letter of confirmation as a kind of evidence is still at issue. 
If the court doubts the legitimacy of the letter of confirmation, is further review 
possible? Should the possible review be a procedural or substantive one? 

One way of predicting the approach of the courts to review state secrecy 
concerns is by reading through judges’ books and articles. Because no judgment 
or ruling concerning state secrecy has yet been published, scholars and judges 
have not mentioned any concrete case in their articles related to this issue. It’s 
interesting to see that judges’ opinions in these books and articles go to two 
extremes: some suggested that “in camera review” be introduced,54 a suggestion 
which leans towards substantive review of state secrecy claims; while others 
held that judicial review should consider only the classification decision. That 
is, at what point the information was classified as state secret and how was that 
determination made? What procedures were used?55 Furthermore, under this 
classification approach, even if the classification was made during the litigation, 
evidence of that decision may also be accepted to justify the refusal of the same 
record on the ground of national interests rather than on the Law on Guarding 

52 Art. 11 of Zhonghua Renmin Gongheguo Baoshou Guojia Mimi Fa (中华人民共和国保
守国家秘密法) [the Law of the People’s Republic of China on Guarding State Secrets] (2010 
Revision) provided that “[t]he specific scope of state secrets and scope of each classification 
level shall be determined by the state secrecy administrative department respectively 
with the foreign affairs department, the public security department, the national security 
department and other relevant central organs.”
53 See note 32 above , Art. 5.4: “Where the plaintiff can prove that the alleged government 
information involves any state secret, and requests that the information is not submitted 
in the lawsuit, the people’s court shall grant such a request”. Note: There is an obvious 
mistake in this English translation. “the plaintiff” should be “the defendant”. 
54 See Chen Minghu (陈明湖) (judge of the Intermediate People’s Court of Yichun City, 
Jiangsu Province), Zhengfu Xinxi Gongkai Susong Zhong Zhengming Zeren de Shifan yu 
Chonggou (政府信 息公开诉讼中证明责任的失范与重构) [Nonstandard and Reconstruction of 
the Burden of Proof in Government Information Publicity Litigation] (49)1 Fazhi Yanjiu (法
治研究) [RESEARCH ON RULE OF LAW], 99, 101–102 (2011). 
55 See LI GUANGYU (李广宇), ZHENGFU XINXI GONGKAI SIFA JIESHI DUBEN (政府信息公
开司法解释读 本) [UNDERSTANDING JUDICIAL INTERPRETATION ON OPEN GOVERNMENT 
INFORMATION] 248 (2011). 

State Secrets.56 Those two sharply different approaches have made it difficult 
to predict the future trajectory of such state secret OGI related cases. In a 2009 
judicial interpretation concerning administrative litigation, the SPC cautioned 
the courts by requesting that they must “make sure that government information 
disclosure may not endanger state security, public security, economic security 
and social stability”.57 The so-called “three securities and one stability” stated 
here seemed to highlighted Article 8 of 2008 State OGI Regulations,58 rather than 
encouraging detailed review.

3.3 “Reverse OGI Litigation”? 
Similar to the US FOIA, China’s 2008 State OGI Regulations is a regulation 

of disclosure that has no intention to support any action to enjoin agency 
disclosure. In fact, as an administrative regulation, it has no power to provide 
authority concerning litigation.59 Article 32.2 of the 2008 State OGI Regulations 
mentions the rights of citizens and legal persons to file an administrative lawsuit 
concerning government information disclosure; however, this kind of action 
should be made “in accordance with the law”,60 i.e., the law promulgated by the 
NPC or its Standing Committee. Therefore, any litigation relating to OGI should 
be brought before the court under to the Administrative Litigation Law of the 
People’s Republic of China (1990) (and pertinent judicial interpretation).61 

56 LI GUANGYU (李广宇), ZHENGFU XINXI GONGKAI SUSONG LINIAN, FANGFA YU 
ANLI (政府信息公开 诉讼理念、方法与案例) [IDEAS, METHODS, AND CASES OF OPEN 
GOVERNMENT INFORMATION], 61 (2009).
57 See Art. 2, para. 4 of Zuigao Renmin Fayuan Guanyu Dangqian Xingshi Xia Zuohao 
Xingzheng Shenpan Gongzuo de Ruogan Yijian (最高人民法院关于当前形势下做好行政审判
工作的若干意见) [Notice of the Supreme People’s Court on Issuing the Several Opinions on 
Doing a Good Job in the Administrative Trials under the Current Situation], issued and 
effected on June 6, 2006, See (154)8 of Zhonghua Renmin Gongheguo Zuigao Renmin Fayuan 
Gongbao (中华人民共和国最高人民法院公 报) [GAZETTE OF THE SUPREME PEOPLE’S COURT 
OF THE PEOPLE’S REPUBLIC OF CHINA], 20–23 (2009). English translation available at 
<http://www.lawinfochina.com/display.aspx?id=8037&lib=law>, accessed on 1 Sep. 2015.
58 Art. 8 the 2008 State OGI Regulations provide that “[t]he government information 
disclosed by administrative agencies may not endanger state security, public security, 
economic security and social stability.” Note 1 above. 
59 According to Art. 8 of the Law on Legislation of the People’s Republic of China, 
“Susong Zhidu (诉讼制度) – [systems of litigation]” “can only be governed by law”. Official 
English version available at <http://www.npc.gov.cn/pc/11_4/2007-12/11/content_1617613.
htm>, accessed on 1 Sep. 2015.
60 Note 1 above, Art. 33.2: “[i]f citizens, legal persons or other organizations believe 
a specific administrative action of an administrative agency in its open government 
information work has infringed administrative reconsideration or file an administrative 
lawsuit.”
61 Justices of SPC read Art. 33.2 of the 2008 State OGI Regulations carefully according to 
Chinese Administrative Litigation Law (1990). See Jiang Bixin (江必新, deputy chief justice 
of Chinese Supreme People’s Court) and Li Guangyu (李广宇), Zhengfu Xinxi Gongkai 
Xingzheng Susong Ruogan Wenti Tantao (政府信息公开行政诉讼若干问题探讨) [Probe into 
Problems of Administrative Actions on the Disclosure of Government Information], 166(3) 
Zhengzhi yu Falü (政治 与法律) [POLITICAL SCIENCE & LAW], 12, 12–15 (2009) (interpreting 
Art. 33.2 of the 2008 State OGI Regulations). 

http://www.lawinfochina.com/display.aspx?id=8037&lib=law
http://www.npc.gov.cn/pc/11_4/2007-12/11/content_1617613.htm
http://www.npc.gov.cn/pc/11_4/2007-12/11/content_1617613.htm
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When SPC stated its opinion on scope of accepting OGI cases in its 2011 
Judicial Interpretation, it enumerated protections for trade secrets or privacy in 
OGI.62

Deputy Chief Justice Jiang Bixin (江必新) and Judge Li Guangyu (李广宇) 
of the SPC considered whether this interpretation refers to reverse OGI action.63 
Courts and judges might feel comfortable with Article 11 of the 2011 Judicial 
Interpretation on OGI Case, which authorized courts to render a judgment or a 
ruling that prohibited or suspended the disclosure of the information at issue 
when trade secrets or privacy was sufficiently harmed by the disclosure,64 but 
the question of the moment is whether reverse OGI action is really possible. 

Article 23 of the 2008 State OGI Regulations provided that:
If an administrative agency believes that the requested government 
information involves commercial secrets or individual privacy 
the disclosure of which might infringe upon the lawful rights and 
interests of a third party, it should write to the third party to seek its 
opinion. If the third party does not agree to have the information 

62 Note 32 above: Art. 1: Where a citizen, a legal person or any other organization 
deems that any of the following specific administrative acts related to open government 
information has infringed upon the legal rights and interests of the citizen, legal person or 
organization and files an administrative lawsuit according to law, the people’s court shall 
accept such a lawsuit [...] 3. A citizen, a legal person or any organization deems that the 
open government information provided by an administrative organ voluntarily or upon 
application of any other person has infringed upon any trade secret or personal privacy of 
the citizen, legal person or organization.
63 See Jiang Bixin江必新) and Li Guangyu (李广宇), note 60 above p. 17; and Li Guangyu 
(李广宇), note 46 above at 43–53 (demonstrating that Art. 1.3 of the 2011’s judicial 
interpretation on OGI litigation introduced reverse OGI litigation for the first time in 
Chinese history).
64 Where the government information disclosed by the defendant involves any trade 
secret or personal privacy of the plaintiff but involves no statutory cause such as public 
interests, the people’s court shall render a judgment to confirm that the disclosure of 
government information is illegal, and may order the defendant to take the corresponding 
remedial measures; and if any damage is caused, shall, according to the plaintiff’s claims, 
render a judgment that the defendant shall assume the compensatory liability according to 
law. Where the government information has not been disclosed, it shall render a judgment 
that the administrative organ shall not disclose such information. 
Where, in the course of litigation, the plaintiff applies for ceasing the disclosure of 
government information involving the plaintiff’s trade secret or personal privacy, if, after 
examination, the people’s court deems that the disclosure of such government information 
will cause any irreparable loss and ceasing the disclosure will not impair public interests, 
it may render a ruling to suspend the disclosure according to Art. 44 of the Administrative 
Litigation Law of the People’s Republic of China.
See Art. 11 of Zuigao Renmin Fayuan Guanyu Shenli Zhengfu Xinxi Gongkai Xingzheng 
Anjian Ruogan Wenti de Guiding (最高人民法院关于审理政府信息公开行政案件若干问题
的规定) [Provisions of the Supreme People’s Court on Several Issues concerning the 
Trial of Administrative Cases about Open Government Information], 179(9) Zhonghua 
Renmin Gongheguo Zuigao Renmin Fayuan Gongbao (中华人民共和国最高人民法院公报) 
[GAZETTE OF THE SUPREME PEOPLE’S COURT OF THE PEOPLE’S REPUBLIC OF CHINA], 
pp. 12–13 (2011). English version available at <http://www.lawinfochina.com/Display. 
aspx?lib=law&ID= 8897>, accessed on 1 Sep. 2015.

disclosed, the information may not be disclosed. However, if the 
administrative agency believes that non-disclosure might have 
a major influence on the public interest, it should disclose the 
information and notify the third party in writing of the content of 
the government information they have decided to disclose and the 
reasons therefore. 

The question is whether the requested information had been released 
when the agency notified the third party about the decision of disclosure. 
Because there is no statutory obligation for the agency to suspend the disclosure 
whenever trade secret or privacy is claimed, the most likely answer is that the 
alleged information has already been released to the applicant when the third 
party files an action on the ground of trade secret or privacy protection. When 
judges applauded the “great innovation” of the 2011 Judicial Interpretation on 
OGI Cases for allowing a third party to bring an OGI case to the court before the 
alleged record being disclosed,65 they seemed to ignore the fact that no statute 
can be referred to for the third party to enjoin agency disclosure (e.g., seeking 
an injunction to prevent the requested information from being disclosed within 
a reasonable time limit). 

Judge Li Guangyu argued that reverse OGI action is in fact logically 
affirmed by Article 23 of the 2008 State OGI Regulations, citing a famous scholar’s 
unaccredited suggestion that there should be a certain pending period for the 
third party to seek judicial relief before the government record at issue was 
released.66 The judges’ “academic” interpretation (in their books and articles) 
of the provisions of the 2008 State OGI Regulations showed an uncommon 
idealism which in turn demonstrates that those provisions were not regarded 
as a statutory basis for reversing OGI actions either by legislatures or by the 
litigants. It seems that although the action to enjoin disclosure was alleged by 
judges, the SPC paid much more attention to big issues (such as “public interests” 
and “major influence” which are actually controversial concepts) rather than 
to “small” issues like procedures of reverse OGI action,67 leaving ambiguous 

65 See Wan Exiang (万鄂湘, then deputy chief justice of Chinese Supreme People’s Court, 
since March 2013 Vice Chairman of Chinese NPC), editor, SHENPAN QUAN YUNXING YU 
XINGZHENGFA SHIYONG WENTI YANJIU (审判权运行与行政法适用问题研究) [STUDY ON 
EXCERSIZE OF JUDICIAL POWER AND APPLICATION OF ADMINISTRATIVE LAW], 760 
(2011) (discussing reverse OGI action stipulations in 2011 judicial interpretation). 
66 See Li Guangyu (李广宇), ZHENGFU XINXI GONGKAI SUSONG LINIAN, FANGFA 
YU ANLI (政府信息公 开诉讼理念、方法与案例) [IDEAS, METHODS, AND CASES OF OPEN 
GOVERNMENT INFORMATION], pp. 55–56 (2009).
67 See Jiang Bixin (江必新), chife editor, ZUIGAO RENMIN FAYUAN GUANYU SHENLI 
ZHENGFU XINXI GONGKAI XINGZHENG ANJIAN RUOGAN WENTI DE GUIDING LIJIE 
YU SHIYONG (最高人民法院关于审理 政府信息公开行政案件若干问题的规定理解与适用) 
[UNDERSTANDING AND ADDAPTING THE PROVISIONS OF THE SUPREME PEOPLE’S 
COURT ON SEVERAL ISSUES CONCERNING THE TRIAL OF ADMINISTRATIVE CASES ABOUT 
OPEN GOVERNMENT INFORMATION], 25–29 (2011). This book was written by justices and 
judges who were involved in the drafting of the 2011 judicial interpretation on OGI cases, 
and the chief editor is one of the vice chief justices of the Supreme People’s Court who is 
an specialist of administrative law. The 2011 Judicial Interpretation on OGI Cases, “public 
interest” has been mentioned in three of its overall 13 articles. 

http://www.lawinfochina.com/Display.%20aspx?lib=law&ID=%208897
http://www.lawinfochina.com/Display.%20aspx?lib=law&ID=%208897
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the status of reverse OGI actions. Few cases on reverse OGI have been discussed 
publicly,68 and no pertinent judgment or ruling can be accessed by the general 
public. Reverse OGI litigation has thus far been the subject of speculation by 
judges and academics, rather than the opinions of the courts or positions of 
potential litigants. 

3.4 Conflicts Between Laws 
It was believed that implementing the State OGI Regulations would 

conflict with more than 80 laws and regulations69 that are in opposition to 
government transparency. The Archives Law creates the most obvious conflict. 
When the alleged record is claimed to be “archived”, agencies may withhold it 
for 30 years from the day it is formed according to the Archives Law;70 whereas 

Article 5.2 provides that: “[w]here, due to public interests, the defendant decides to disclose 
the alleged government information involving any trade secret or personal privacy, the 
defendant shall prove and explain the reasons for the determination of public interests 
and the possible material effect of non-disclosure on public interests.”
Article 8.2 provides that: ”Where the alleged government information involves any trade 
secret or personal privacy, but the right holder agrees on the disclosure of such information 
or the non-disclosure of such information may have a material effect on public interests, 
the preceding paragraph shall not apply”.
Article 11 provides that: ”Where the government information disclosed by the defendant 
involves any trade secret or personal privacy of the plaintiff but involves no statutory 
cause such as public interests, the people’s court shall render a judgment to confirm that 
the disclosure of government information is illegal, and may order the defendant to take 
the corresponding remedial measures...; Where, in the course of litigation, the plaintiff 
applies for ceasing the disclosure of government information involving the plaintiff’s 
trade secret or personal privacy, if, after examination, the people’s court deems that the 
disclosure of such government information will cause any irreparable loss and ceasing 
the disclosure will not impair public interests, it may render a ruling to suspend the 
disclosure […]”.
68 Judge Wu Hongwen (吴宏文) of Taizhou City Intermediate Court, Jiangsu Province, 
mentioned the right to enjoin information disclosure when analyzing a decided case, but 
that case was not filed by the third party and therefore was not a reverse OGI case. See 
Wu Hongwen (吴宏文), Zhengfu Xinxi Gongkai Shenqing Quan ji Fan Xinxi Gongkai Quan 
(政府信息公开申请权及反信息公开权) [The Right of Application for Publicity of Government 
Information and Right of Anti-Publicity of Government Information], 595(8) Renmin Sifa (
人民司法) [PEOPLE’S JUDICATURE], pp. 43–46 (2010). 
69 In a book edited by Cao Kangtai (曹康泰), then Director of the Legislative Affairs Office 
of the State Council, more than 80 laws and regulations were listed in order to demonstrate 
the influence of the implementation of the 2008 State OGI Regulations. See Cao Kangtai (
曹康泰), chief editor, Zhonghua Renmin Gongheguo Zhengfu Xinxi Gongkai Tiaoli Duben 
(中华人民共和国政府信息公开条例读本) [UNDERSTANDING THE REGULATIONS OF THE 
PEOPLE’S REPUBLIC OF CHINA ON OPEN GOVERNMENT INFORMATION] (2007). Renmin 
Chubanshe (人民出版社) [Renmin Publishing House] Beijing, 2007.
70 Art. 19 of Zhonghua Renmin Gongheguo Dang’an Fa (中华人民共和国档案法) [the 
Archives Law of the People’s Republic of China] provides: “Archives kept by State archives 
repositories shall in general be open to the public upon the expiration of 30 years from 
the date of their formation. Archives in economic, scientific, technological and cultural 
fields may be open to the public in less than 30 years; archives involving the security or 
vital interests of the State and other archives which remain unsuitable for accessibility 
to the public upon the expiration of 30 years may be open to the public after more than 

“government information” should be disclosed within 15 business days from 
receiving a request,71 unless it falls in the exemptions stipulated by the State OGI 
Regulations. 

The efforts to distinguish “archives” from “government information” may 
seem strange and unconvincing.72 =The Archives Law (promulgated in 1988, 
amended in 1996) represents the tradition of government secrecy, while the 
latter effected State OGI Regulations, tends towards transparency. 2011 Judicial 
Interpretation on OGI Cases tried to balance the two by clarifying the criterion 
of application of law (Archives Law or the State OGI Regulations), leaving the 
dispute of the difference between “archives” and “government information” 
aside. According to the SPC’s interpretation, laws and regulations relevant to 
archives can only be applied “where the alleged government information has 
been transferred to the national archives at any level”, while the State OGI 
Regulations shall apply “where the alleged government information is kept by 
the defendant’s archives or archivists”.73 This practical approach will avoid the 
confusion that has already occurred in different judgments on similar cases,74 
but ridiculous conflicts still remain concerning information disclosed on an 
agency’s own initiative which is then kept secret once transferred to national 
archives according to Article 19 of the Archives Law.75 

Deputy Chief Justice Jiang Bixin (江必新) argued that the Archives Law 
should be interpreted under the general principle of disclosure established by the 

30 years. The specific time limits shall be defined by the national archives administration 
department and submitted to the State Council for approval before they become effective”. 
Official English translation available at the website of Zhonghua Renmin Gongheguo 
Guojia Dangan Ju (中华人共和国国家档案局) [the State Archives Administration of the 
People’s Republic of China]: <http://www.saac.gov.cn/xxgk/2010-02/05/content_1560.htm>, 
accessed on 1 Sep. 2015.
71 Art. 24 of the 2008 State OGI Regulations provides that: “After receiving requests 
for open government information, administrative agencies should reply to the requests 
on-the-spot to the extent possible. If an on-the-spot reply is not possible, administrative 
agencies should provide a reply within 15 business days from receiving a request...”.
72 Officers of local Bureau of Archives tend to believe that there is a clear distinction 
between archives and government information. See Li Ming (理明), Zhengfu Xinxi 
Gongkai≠Dangan Xinxi Gongkai (政府信息公开≠档案信息公开) [Open Government 
Information≠Open Archive Information], 352(1) Zhejiang Dangan (浙江档案) [Zhejiang 
Archives], 26, 26–28 (2008); also see Chen Zhonghai (陈忠海) and Liu Dongbin (刘东斌), 
Cong Zhengfu Xinxi Gongkai Kan Danganfa de Xiugai (从政府信息公开 看档案法的修改) 
[On Modification of the Archives Law from Government Information Disclosure], 114(3) 
Danganxue Yanjiu (档案学研究) [ARCHIVES SCIENCE STUDY], 30, 30–32 (2010). 
73 See Art. 7 of Zuigao Renmin Fayuan Guanyu Shenli Zhengfu Xinxi Gongkai Xingzheng 
Anjian Ruogan Wenti de Guiding (最高人民法院关于审理政府信息公开行政案件若干问题的规
定) [Provisions of the Supreme People’s Court on Several Issues concerning the Trial of 
Administrative Cases about Open Government Information]. 
74 E.g., two similar cases happened in the same city (Shanghai) where there were different judgments 
due to court’s different application of laws. In both cases defendants claimed that the alleged information 
was kept by their archives and therefore declined the application of disclosure. In one case, agency’s refusal 
was affirmed by the court, referring to the Archives Law; while in another, the refusal decision was quashed 
on the ground that the Archives Law did not apply. See Li Guangyu (李广宇) note 46 above pp. 126–28.
75 For Art. 19 of the Archives Law of the People’s Republic of China, see note 69 above. 

http://www.saac.gov.cn/xxgk/2010-02/05/content_1560.htm
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State OGI Regulations to cope with the historical trend towards transparency.76 
However, it might be reluctant to assert that the 2008 State OGI Regulations 
established a general principle of disclosure, because the requested information 
shall be disclosed was enumerated in Articles 9–13 of it, with a limitation that 
such disclosure “may not endanger state security, public security, economic 
security and social stability”.77 In sum, the conflicts will not really be solved 
unless laws such as the Archives Law are amended to clarify that such laws 
allow disclosure of documents falling under the State OGI Regulations. 

4 GAINS AND LOSSES 
Chinese courts’ approach toward government transparency is rather 

complicated. Supported by the executive authorities, practices and legislations 
related to government information disclosure were applied throughout the 
whole country like other important institutional reforms after 1978.78 Motivated 
by enhancing economic development, political credits and administrative 
performance improvement,79 the government wanted to control information 
disclosure and did not expect any pressure from the judiciary. As for the judiciary, 
the new OGI litigations brought both challenges and opportunities. On the one 
hand, courts confronted political pressure both from executive authorities (and 
the leading political party as well) and the general public; on the other hand, 
these challenges are also opportunities to elevate the status of the judiciary in 
China’s power structure. 

4.1 Pushing or Being Pushed Forward 
Most of the local courts80 were comparatively detached at the beginning 

stage (before 2008, the year when the State OGI was enacted countrywide) of 
government transparency movement and in fact reacted passively to OGI 
lawsuits with Shanghai as an exception, as mentioned before (under the part 
titled Early cases on Access of government Information). When judges 
showed their concern about the plaintiff’s competence, it looked as if they 
were worrying about the improper motivation of some litigants. But what they 
really worried about was the capability of the court to address OGI issues. Some 
judges believed that lots of OGI cases were refused because of the vagueness of 
the statute and courts’ lack of experience.81 But a deeper and more important 

76 See Jiang Bixin (江必新), note 66 above, pp. 100–02.  
77 See Art. 8 of the 2008 State OGI Regulations.  
78 See LIU Wenjing note 26 above at pp. 984–89; 1003–4.  
79 Lei Zheng, Enacting and Implementing Open Government Information Regulations in 
China:  Motivations and Barriers, in Tomasz Janowski, Theresa A. Pardo (eds.), Proceedings 
of the 1st International Conference on Theory and Practice of Electronic Government 
(ICEGOV 07) (2007), 117, 117–8.
80 “Local courts” in China include Higher People’s Courts (provincial courts), 
Intermediate People’s Court (city courts), and Basic People’s Court (district/county courts 
in a city). 
81 See note 66 above at at pp. 33–34.  

reason was the courts’ fear of possible litigations on tougher issues related to 
OGI actions: disputes arising from urban planning, property rights concerning 
real estate, expropriation and demolition, etc., as previously mentioned. When 
the SPC mentioned OGI for the first time in its official documents, it required 
local courts to try OGI cases cautiously, and to deal with the relationship 
between disclosure and exemptions properly. Courts are required to balance 
their obligation to protect citizens, legal persons and other organizations’ right 
to know, right to participate, right to express, and right to supervise, and to 
promote government transparency and building service-type government, but 
also to pay attention to the time limits, recipients and scope of government 
information, make sure state security, economic security, public security and 
social stability wouldn’t be jeopardized.82 These requirements, if read together 
with the SPC’s requirements to local courts to “properly handle the relations 
among maintaining growth, protecting people’s livelihood and ensuring 
stability” in an early official documents,83 looked like a political caution rather 
than a technical guidance of judicial review to local courts. 

Seven years after the first OGI court case, the SPC promulgated the 
2011 Judicial Interpretation on OGI Cases, in response to social and political 
pressure from both the general public and executive authorities.84 In a meeting 
discussing the draft of the judicial interpretation in 2009, Deputy Chief Judge 
(Fu Tingzhang, 副庭长) of the administrative trial division (Xingzheng Shenpan 
Ting, 行政审判庭) of the SPC, Justice Zhao Daguang (赵大光), expressed the ideal 
of drafting the Judicial Interpretation on OGI Cases and stated that courts in 
OGI cases should be conservative rather than adventurous.85 Two years later, 
after the publication of the 2011 Judicial Interpretation, the person in charge of 
the administrative court of the SPC emphasized the principle of “unity of both 
activism and restraint of the judiciary.”86 

82 See note 56 above.  
83 See Art. 3, para. 2 of Notice of Guanyu Dangqian Xingshi Xia Zuohao Xingzheng 
Shenpan Gongzuo De Ruogan Yijian (关于当前形势下做好行政审判工作的若干意见) [ Several 
Opinions on Doing a Good Job in the Administrative Trials under the Current Situation], 
issued by the SPC on June 26, 2009. For Chinese/English version, please see Notice of the Supreme 
People’s Court on Issuing the Several Opinions on Doing a Good Job in the Administrative Trials under 
the Current Situation, available at <http://en.pkulaw.cn/display.aspx?cgid=118910&lib=law>, 
accessed on 1 Sep. 2015.
84 For social pressure for the SPC to promulgate judicial interpretation to make OGI 
litigation clearer and easier, see Li Guangyu (李广宇), note 54 above, p. 9.
85 See Jiang Zhongdong (蒋中东) and Ma Liangji (马良骥) (both of the authors are judge 
of the Higher People’s Court of Jiangsu Province), Zhengfu Xin Gongkai Susong Zhong de 
Ruogan Wenti Jiqi Tantao — Yi Zhejiang Fayuan Shijian Wei Li (政府信息公开诉讼中的若干问
题及其探讨—以浙 江法院实践为例) [Several Issues on OGI Litigation — Take the Examples of 
Zhejiang Courts’ Practice], 11 Faguan Luntan (法官论坛) [JUDGES’ FORUM] (2011). Chinese 
version available at <http://www.zjcourt.cn/content/20061017000004/20111205000024.
html>, accessed on 1 Sep. 2015.
86 See Zuigao Renmin Fayuan Xingzhengting Fuzeren Da Jizhe Wen: Yifa Baohu 
Gongmin Zhiqingquan, Zhutui Touming Zhengfu he Fuwu Zhengfu (最高人民法院行政庭
负责人答记者问: 依法保护公民知情权,助推透明政府和服务政府) [The Person in Charge of the 
Administrative Court of the Supreme People’s Court Answered Journalist’s Questions: 

http://en.pkulaw.cn/display.aspx?cgid=118910&lib=law
http://www.zjcourt.cn/content/20061017000004/20111205000024.html
http://www.zjcourt.cn/content/20061017000004/20111205000024.html
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At least in terms of accepting OGI cases (usually seen as issue of 
standing) courts did not show activism either before or after the 2011 Judicial 
Interpretation. Local courts’ five suggestions on how to avoid abuse the right 
of action (over litigiousness) were almost totally accepted by justices of the 
SPC and therefore would influence the whole judicial system of the country.87 
The basic idea of these suggestions was to restrain “irrational actions” through 
strict inspection in accepting a case, increase burdens of proof imposed on the 
plaintiff, increase control of the proceedings and strengthening the authority 
of the court in taking evidence.88 “Pay great attention to dispute resolution” 
was stated as the last one among the five suggestions. But the contents of this 
suggestion looked rough and hollow, using phrases like “solve their difficulties 
as far as possible”,89 except for one clear expression supporting the application 
of nolle prosequi to help the plaintiffs to claim their legal interests in a more 
rational way.90 Suggestion from local courts of “pay great attention to dispute 
resolution” mentioned above, though not being adopted by the 2011 Judicial 
Interpretation, revealed the prejudice of local courts that OGI litigations are 
on many occasions not really about access to information, the “real” dispute is 
about issues such as urban planning, property rights, real estate expropriation 
and demolition, among others, disputes that are often too difficult to solve. 
Local courts are hinting that only those OGI actions with proper (or “rational”) 
motivation are worth the trial. It is unclear whether this approach by the courts 
is consistent with the goals of the public information or transparency laws. In 
other words, should exercise of the “right to know” need a “proper” motivation? 

4.2 Proceedings of OGI Litigation 
OGI action is a new type of lawsuit in the short history of Chinese 

administrative litigation,91 and perhaps the most difficult type. Two categories 

Protecting Citizen’s Right to Know in Accordance With Laws, Helping to Push Government 
Transparency and Service-oriented Forward]. Chinese version available at <http://www.
court.gov.cn/spyw/xzspgjpc/201109/t20110909_165275.htm>, accessed on 1 Sep. 2015.
87 Justices of the SPC interpreted every article of the 2011 Judicial Interpretation on 
OGI Cases in their newly published book (see note 66 above). Pages 178–79 of the book 
were almost a copy of the suggestion from Shanghai Higher People’s Court (see Shanghai 
Shi Gaoji Renmin Fayuan (上海市高 级人民法院) [Higher People’s Court of Shanghai 
Municipality], Zhengfu Xinxi Gongkai Falü Wenti Yanjiu (政府信息公开法律问题研究) [A 
Study on Legal Problems of Open government Information], 27(1) Xingzheng Zhifa yu 
Xingzheng Shenpan (行政执法与行政审判) [Administrative Action and Administrative 
Litigation], 126, 162–63). 
88 Ibid.
89 Ibid.
90 See note 66 above, p. 179. The suggestion of supporting the request to withdraw a 
lawsuit was added by the SPC justices, not from the judges of Shanghai Higher People’s 
Court (see note 86 above, pp. 162–63).
91 With the enforcement of the Chinese Administrative Litigation Law on October 1 
1990, administrative litigation has got its legal status for about 33 years. Courts all around 
the country took about 100,000 administrative cases each year. In 2012, 136,000 cases 
were heard by courts. See Working Report of the Supreme People’s Court of 2012, Chinese 
version available at <http://www.court.gov.cn/qwfb/gzbg/201204/t20120413_175925.htm>, 

of questions are crucial when courts deal with an OGI case: first, what cases 
should be accepted? Second, how should these cases being handled? In a civil 
law system, answers to these questions should come from statutory provisions. 
It is reasonable to some extent that local courts acted in a passive way when OGI 
lawsuits occurred before any concrete statute became effective. More detailed 
questions arose as more cases emerged. Courts’ and judges’ efforts to confront 
these questions, although lack consistency, are in fact very helpful to the perfection 
of OGI litigation proceedings as well as to the whole system of administrative 
litigation in China. 

The scope of review has been an important issue since Chinese 
administrative system was set up in 1990 (34 years ago).92 Article 2 of 
Administrative Litigation Law requires review when “lawful interests” are 
alleged to be infringed by “a specific administrative action”.93 In 2000, in order 
to clear up the confusion of the scope of accepting administrative cases caused 
by the vagueness of the meaning of “specific administrative act”, Article 1.1 
of the SPC’s Interpretation on Several Issues Concerning the Enactment of the 
Administrative Litigation Law of the People’s Republic of China94 (hereinafter 
the 2000 Judicial Interpretation on Administrative Litigation Law) substituted 
“administrative act” for “specific administrative act”. Instead of listing what 
kind of cases can be accepted by the court, the 2000 Judicial Interpretation listed 
cases that should not be accepted in Article 1.2. 

Article 1 of the 2000 Judicial Interpretation on Administrative Litigation 
Law did not use the concept of “specific administrative act” and avoided the 
endless debate on the meaning of “specific [administrative act]”.95 However, 

accessed on 1 Sep. 2015.
92 Zhonghua Renmin Gongheguo Xingzheng Susongfa (中华人民共和国行政诉讼法) [The 
Administrative Litigation Law of the People’s Republic of China] was promulgated by the 
National Congress of China in April 1989 and came into force on October1, 1990. English 
translation available at <http://www.lawinfochina.com/display.aspx?id=1204&lib=law>, 
accessed on 1 Sep. 2015. Unfortunately, the title of this act was mistranslated as 
“Administrative Procedure Law” rather than “Administrative Litigation Law”, while China 
did not have a uniformed administrative procedure law by the time this chapter was 
finished.
93 Article 2 of the Administrative Litigation Law of the People’s republic of China 
provides: “If a citizen, a legal person or any other organization considers that his or its 
lawful rights and interests have been infringed upon by a specific administrative act of an 
administrative organ or its personnel, he or it shall have the right to bring a suit before a 
people’s court in accordance with this Law.”.
94 Zuigao Renmin Fayuan Guanyu Zhixing Zhonghua Renmin Gongheguo Xingzheng 
Susongfa Ruogan Wenti de Jieshi (最高人民法院关于执行中华人民共和国行政诉讼法若干问
题的解释) [the SPC’s Interpretation on Several Issues Concerning the Enactment of the 
Administrative Litigation Law] was passed in November 1999 and came into effect on March 
10, 2000. See Art. 41(3) of Zhonghua Renmin Gongheguo Zuigao Renmin Fayuan Gongbao 
(中华人民共和国最高人民法院公报) [GAZETTE OF THE SUPREME PEOPLE’S COURT OF THE 
PEOPLE’S REPUBLIC OF CHINA], 20–23 (2009), p. 87. 
95 For discussion on the concept of “specific administrative act” and the scope of accepting 
administrative cases of courts, see Gan Wen (甘文) (judge of Chinese Supreme People’s 
Court), XINGZHENG SUSONG SIFA JIESHI ZHI PINGLUN — LIYOU, GUANDIAN YU WWENTI 

http://www.court.gov.cn/spyw/xzspgjpc/201109/t20110909_165275.htm
http://www.court.gov.cn/spyw/xzspgjpc/201109/t20110909_165275.htm
http://www.court.gov.cn/qwfb/gzbg/201204/t20120413_175925.htm
http://www.lawinfochina.com/display.aspx?id=1204&lib=law
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“scope of accepting [administrative litigation] cases” raised a new question. Some 
justices of the SPC argued that “whether a case belongs to the scope of accepting 
cases” is determined by whether or not it contains substantive contents. Instead, 
the 2000 judicial interpretation seems to look at this as a procedural issue.96 
Article 1 of the 2011 Judicial Interpretation on OGI Cases adopted this procedural 
approach.97 Unfortunately, the confused concept of “specific administrative act” 
returned in the form of “specific administrative act related to open government 
information”. This would probably trigger a new round of debate on “specific 
administrative act”. 

Generally speaking, OGI trial procedure in China is far from perfect. 
Besides the issue of accepting a case, important issues such as standing, standard 
of review, burden of proof in OGI cases, and possible differences of these issues 
from those in other kinds of administrative litigation, and reverse OGI litigation, 
have already been discussed in the second part of this chapter. Courts had 
almost no law to refer to in addressing these issues. Judges had to act before 
being sufficiently equipped with legal standards. The 2011 Judicial Review on 
OGI Cases, although criticized as too slow to come out,98 was in fact based on the 
early experience of local courts and incorporated many opinions from judges 
as well as from law professors and other experts.99 It is not only a directory to 
OGI litigation, but also an important supplement to the whole system of Chinese 
administrative litigation. 

4.3 The Professional and Academic Role of Judges 
Article 46 of the Administrative Litigation Law requires a collegial 

consideration100 and the opinions of individual judges are not included in the 

(行政诉讼司法解释之 评论—理由、观点与问题) [COMMENTS ON JUDICIAL INTERPRETAION 
ON ADMINISTRATIVE LITIGATION — REASONS, OPINIONS AND PROPBLEMS, 7–21 
(2000); and Jiang Bixin (江必新), ZHONGGUO XINGZHENG SUSONG ZHIDU ZHI FAZHAN — 
XINGZHENG SUSONG SIFA JIESHI JIEDU (中国行政诉讼制度 之发展—行政诉讼司法解释解读) 
[DEVELOPMENT OF THE INSTITUTIONS OF CHINESE ADMINISTRATIVE LITIGATION — 
UNDERSTANDING JUDICIAL INTERPRETATION ON ADMINISTRATIVE LITIGATION], 56–59 
(2001). 
96 See note 66 above, p. 20.  
97 See above note 1, Art. 1: “Where a citizen, a legal person or any other organization 
deems that any  of the following specific administrative acts related to open government 
information has infringed upon the legal rights and interests of the citizen, legal person or 
organization and files an administrative lawsuit according to law, the people’s court shall 
accept such a lawsuit [...]”.
98 See note 54 above. 
99 See note 66 above, Preface.
100 Art. 46 of the Administrative Litigation Law of the People’s Republic of China provided 
that: “When the people’s court hears administrative cases, a collegial panel of judges or of 
judges and assessors shall be formed. The number of members of a collegial panel shall 
be an odd number of three or more.” Recently the SPC issued a notification announcing 
experiment on simplified procedures in trial of administrative cases in preliminary 
courts. See Article 1 of Zuigao Renmin Fayuan Guanyu Kaizhan Xingzheng Susong Jianyi 
Chengxu Shidian Gongzuo de Tongzhi (最高人民法院关于开展行政诉讼简易程序试点工作的通
知) [The Supreme People’s Court’s Notification on Carrying out Experiments on Simplified 

collegial decision. There are yet few judgments or rulings of OGI lawsuits 
available to the public, making it difficult to see even the courts’ decisions. 
However, the good news is that judges showed their enthusiasm in discussing 
OGI trial in a somewhat unofficial but still formal way — expressing their 
opinion in books and periodicals. This kind of academic rather than judicial 
activity by judges demonstrates an interesting paradoxical interaction between 
courts’ conservative approach and judges’ dynamic academic performance. 

Some courts present their collective opinions in articles,101 some worked 
together with administrative agencies to achieve a comparatively comprehensive 
study on OGI cases (including pertinent administrative reconsideration and 
litigation),102 but there are many more articles on similar topics published by 
individual judges. This kind of academic undertaking by courts and judges will 
not necessarily add to the consistency of courts in dealing with OGI cases, but 
will effectively attract more interest to OGI litigation from scholars, officers and 
the general public. Thus, these academic activities compose an important part of 
the forces advancing government transparency. It is easy to see from their books 
and articles that judges are usually instinctively pro-disclosure.103 What these 
articles really contest are the competencies of the court.104 On the other hand, 
academic research is also a good way of professional training for judges — not 
only for the authors of books and articles, but also for the majority of judges as 
readers, especially to those who are not familiar or not prepared for OGI trials. 

Procedures in Administrative Litigation], issued and effective November 17, 2011.
101  E.g., both the courts of Shanghai and Nanjing Municipality have published articles 
in names of the court or its research group. See above note 40 (Nanjing Municipality of 
Jiangsu Province) and note 41 (Shanghai Municipality). 
102  The article of the Higher People’s Court of Shanghai Municipality was actually 
contributed by judges from the court and officers from the Office of Legislation Affairs 
of the Government of Shanghai Municipality, Commission of Information, and one law 
professor. See note 86 above, article of Shanghai Shi Gaoji Renmin Fayuan (上海市高级人民
法院) [Higher People’s Court of Shanghai Municipality], p. 163.
103 SPC justices’ interpretation of provisions of the Archives Law is a best example to 
show their inclination to disclose rather than withhold. See note 75 above and discussion 
on Conflicts Between Laws under the part titled DIFFICULTIES AND THE COURTS’ 
APPROACH of this chapter. 
104 An interesting example appeared relating to a doubtable “principle” of the State OGI 
Regulations. Zhang Qiong (张穹), vice director of the Office of Legislation Affairs of the 
State Council, mentioned that “disclosure as a principle and withheld as an exception” 
when speaking to press on April24, 2007, a week before the State OGI Regulation came 
into effect. Academics may not agree with this statement because that “principle” cannot 
be found in any provision of the statute; rather, listing the information that should be 
disclosed would inevitably limit the scope of disclosure. However, justices of the SPC 
seemed encouraged by the speech of the officer of the State Council, and elaborated this 
ideal principle in their books. See reports from Xinhua She (新华社) [Xinhua News Agency], 
Guowuyuan Fazhiban Fuzeren Jiu Zhengfu Xinxi Gongkai Tiaoli Da Jizhe Wen (国务院法
制办负责人就政府信息公开条例 答记者问) [Responsible Person of the Office of Legislation 
Affairs of the State Council Answered Reporters Questions Concerning Regulations 
on Open Government Information], Chinese version available at <http://www.gov.cn/
jrzg/2007-04/24/content_594560.htm>, accessed on 1 Sep. 2015; and Li Guangyu (李广宇), 
note 46 above, pp. 82–86; and Jiang Bixin (江必新), note 66 above, pp. 11–12. 

http://www.gov.cn/jrzg/2007-04/24/content_594560.htm
http://www.gov.cn/jrzg/2007-04/24/content_594560.htm
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5 CONCLUSION 
Although “the collective independence of the Chinese courts has been 

strengthened” along with the progression of economic and legal reforms,105 
expecting government transparency to be pressed forward by judicial review106 
seems too optimistic, overestimating the independence and competency of the 
courts. OGI litigation provides good opportunities to see Chinese courts struggle 
with the tensions between independence and accountability.107 

The judges’ deep engagement with technical issues revealed in OGI 
actions demonstrate some amount of judicial activism and show inclination 
towards more disclosure; still, the awareness of potential political and social 
pressure caused by information disclosure leads to hesitation and retreat. In 
restraining the competence to bring OGI actions by adding to the burden of proof 
of the plaintiff, local courts may have lost some chance to promote government 
transparency through judicial review. Lower court independence is being 
perhaps limited as the more powerful SPC,108 on a higher level, is expanding 
its legislative power by issuing concrete judicial interpretations and publicly 
answering questions from lower courts.109 

The 2011 Judicial Interpretation on OGI Cases, unlike other judicial 
interpretations, is in fact not an interpretation merely to an existing law, but 
rather, a combination of interpretation to both a law (the Administrative Litigation 
Law) and an administrative regulation (the 2008 State OGI Regulations). The 
SPC therefore received an opportunity to contend with executive authorities by 
using its de facto legislative power to restate principals and institutions provided 
by the State OGI Regulations, and execute its restatement in OGI trials. Whether 
pushing or being pushed forward, Chinese courts’ engagement with the topic of 
government transparency is important to the future of government disclosure 
and transparency norms as the presumption towards disclosure as opposed to 
secrecy is explored and at times accepted. 

105  Randall Peerenboom, Judicial Independence in China: Common Myths and Unfounded 
Assumptions, in Randall Peerenboom, ed., JUDICIAL INDEPENDENCE IN CHINA: LESSONS 
FOR GOLOBAL RULE OF LAW PROMOTION, pp. 69, 74–76 (2010). Also see Randall 
Peerenboom, CHINA’S LONG MARCH TOWARD RULE OF LAW, pp. 318–20 (2002) (discussing 
judicial independence progress in China). 
106 Li Guangyu (李广宇) mentioned people’s expectation of pushing government 
transparency through actions brought by interest persons of government information. 
See note 46 above, p. 2. 
107 For Judicial independence and courts’ accountability in China, see Paul Gewirtz, 
Independence and Accountability of Courts, available at <http://www.law.yale.edu/
intellectuallife/clcpublications&outreach.htm>, accessed on 1 Sep. 2015. 
108 For different authorities and legal status of the SPC and lower courts of China, 
see ALBERT HY CHEN, AN INTRODUCTION TO THE LEGAL SYSTEM OF THE PEOPLE’S 
REPUBLIC OF CHINA, 3rd ed., pp. 123–28.
109 Some scholar even regards the SPC “at once a judicial, legislative and administrative 
institution”. See ibid, p. 127.
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COMBATING CORRUPTION IN SOUTH AFRICA 
AND ITS LEGAL IMPACT ON CHINESE 

INVESTMENT
Ke LI1

1 INTRODUCTION
Chinese outward investment in Africa has continuously increased in the 

last 10 years. According to the statistics, during the years 2009 to 2012 Chinese 
OFDI inflows in Africa increased from 1.4 billion dollars to 2.5 billion dollars 
with the annual average growth rate at 20.5%. China’s expanding engagement in 
the African market has captured the world’s attention. When most of the African 
countries welcome foreign investment from China as a vital driving force for 
their economic growth (TULL, 2006, p. 456-479), also it also brings criticisms 
against Chinese investment for the possible negative effect it would have on the 
development of civil society in Africa (BROOKES, 2007). Corruption is one of the 
controversial issues that have been raised frequently. Critics ascribe the blame 
to Chinese investment, alleging that Chinese investment fosters corruptions in 
African countries due to Chinese investors’ close relation with corrupt African 
authorities seeking more investment opportunities (GUMEDE, 2012; HU, 2011), 
and the lack of transparency in financial loans and economic aids provided by 
China (KAPCHANGA, 2013; BENAZERAF, 2013). 

No doubt corruption is a serious problem in Africa. Transparency 
International, a famous non-governmental organization against corruption, 
publishes corruption perceptions index annually to measure the perceived 
levels of public sector corruption in 177 countries and territories. Its 2013 
Index indicates that corruption is widespread in Africa with some highly 
corrupt African countries. Facing big challenges that corruption has brought 
to local society, some African countries begin to strive for rooting out, tackling 
and eliminating various forms of corruption by enacting stricter legal codes 
against corrupt acts. Some of them join international conventions to combat 
corruption.2 Under this situation, foreign investors in Africa face the choice 
of either implementing a zero-tolerance policy and risking a reduced market 
share in African countries or ‘‘doing as the Romans do’’, to adjust to local corrupt 
habits and bypass the stricter legislation. More tricky problems, however, come 
to the foreign investors who firmly implement transparent policy and have 
strong wills to abide by local anti-corruption, that they still could probably be 
implicated in corruption investigations and litigations, because some employees 
are unaware of the distinguishes between an pervasive culture (such as offer 
and accept entertainment and/or gifts) in the ordinary course of business and 

1 LI Ke (1982-), Ph.D. Candidate, Faculty of Law, University of Macau.
2 South Africa, for example, adopted the OECD Anti-Bribery Convention on 18 August 
2007. 
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illegal bribery, or intermediaries they used to facilitate investment in foreign 
countries have corrupt act when performing the intermediary contract signed 
with the investors (BRAY, 2005, p. 112-137), or because their contracting parties 
just want to terminate the contract by excusing alleged corruption. Common 
questions to all foreign investors in Africa are therefore mainly 1) what’s the 
boundary of “corruptions” under domestic laws in host countries? And 2) how 
to protect their legitimate expectations against creeping expropriations of host 
countries in the name of combating corruption?

South Africa is chosen as recipient country of foreign investment to be 
discussed here. Section II of this article describes in detail the legal framework 
of anti-corruption in South Africa and the efforts this country has made to 
combat corruption. In this article readers can find out what act could be treated 
as corrupt act and is therefore strictly forbidden by laws in South Africa. Section 
III mainly discusses the possible legal consequences to foreign investors if 
they break anti-corruption rules in South Africa. Section IV examines different 
approaches to protect foreign investors’ legitimate expectations against the host 
state’s violation of guarantees under BITs. It is suggested in Conclusion Section 
(Section V) that business executives of multinational enterprises shall not only 
change their misperception that bribery and corruption do not impact on 
their organizations and voluntary take corporate social responsibility in their 
overseas business, but also need to insist on protecting their lawful rights if they 
do not break domestic laws on anti-corruption. To precisely locate the subject 
examined in this article, corruption is limited to a benefit exchange between a 
natural or legal person and any person performing a public service function 
in any brach of government for an public act or an omission of an public act, 
no matter other broad means adopted in domestic laws and international 
conventions.

2 SOUTH AFRICA’S EFFORT TO COMBAT CORRUPTION
Corruption in South Africa has reached staggering proportions. Daily 

newspapers are rife with reports of widespread corruption in every walk of 
life. The arms deals scandal, coupled with prison sentences for the former 
Commissioner of Police Jackie Selebi (BBC NEWS, 2010) and the recent 
termination of his replacement Bheki Cele who was embroiled in a R1.8 billion 
overspend on police accommodation (BBC NEWS, 2012), has done little to bolster 
confidence in public sector integrity. These and many other instances of grand 
corruption, often exposed by the Office of the Public Protector, have seen South 
Africa slid down the Transparency International Corruption Index by more than 
20 positions in the last five years. South Africa currently occupies 72th position 
out of the 177 countries that participated in the Transparency International 
Corruption Index 2013 (TRANSPARENCY INTERNATIONAL, 2013).

Fortunately, measures have been taken to stem the tide of corruption 
which threatens South Africa’s economy and its reputation in international 
society. In this aspect, South Africa has now become a party to a number 

of international and regional conventions that set out obligations to fight 
corruption. In addition, South Africa has enacted domestic legislation in order 
to give effect to the commitments enshrined in these conventions. This means 
that the country is legally bound to fight against corruption.

2.1 International and regional conventions that the South 
Africa joins for fighting against corruption

South Africa ratified the United Nations Convention against Corruption 
(UNCAC) in 2004 and made it into force in 2005 (UN, 2014). As one of the 168 
parties to the convention, South Africa is also obliged to prevent corruption, 
criminalize corruption and help other parties to prevent and fight corruption by 
providing technical assistance if necessary. To perform these obligations, parties 
of UNCAC must ensure that certain steps and processes are in place so that 
everybody can get involved. These requirements include the promotion of active 
participation of individuals and groups, including civil society and community-
based organizations, in the prevention of and fight against corruption; codes 
or standards of conduct for public officials; and appropriate training so that 
they can perform their functions effectively and honestly. These anti-corruption 
policies must comply with the rule of law, and foster integrity, transparency and 
accountability. Whistle-blowers are also covered under the convention, which 
states that parties should consider incorporating measures into their domestic 
legal systems to provide protection against unjustified treatment of persons 
who report corruption in good faith. South Africa’s obligations in terms of this 
convention find expression in domestic legislation such as the Prevention and 
Combatting of Corrupt Activities Act; the Prevention of Organized Crime Act; 
the Protected Disclosures Act (also known as the Whistle-blowing Act); and the 
Criminal Procedure Act, among others.

Another well-known convention is the Organization for Economic Co-
operation and Development’s Anti-bribery Convention (OECD ANTI-BROBERY 
CONVENTION, 1997), it establishes legally binding standards to criminalize 
bribery of foreign public officials in international business transactions and 
provides for a host of related measures that make this effective. Under the OECD 
Anti-Bribery Convention, parties must take measures to establish that, under 
their own laws, any person who bribes a foreign public official to obtain an 
improper benefit in international business could constitute a criminal offence 
which must be punishable. South Africa is a non-member country of the OECD, 
but since 2007 has been a party. It has a working relationship with the OECD 
organization and has adopted this convention on 18 August 2007.

There are also fruitful efforts made at regional level in Africa to fight 
against corruption. As the first sub-regional anti-corruption treaty in Africa, 
the Southern African Development Community’s Protocol against Corruption 
(the SADC Protocol against Corruption) is adopted by heads of states at the 
August 2001 summit in Malawi, providing for the prevention, detection and 
punishment of corruption. The protocol recognizes that demonstrable political 
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will and leadership are essential in the fight against corruption. 
Another regional convention that South Africa has joint is the African 

Union Convention on Preventing and Combating Corruption, which is adopted 
in 2003 and came into force in 2005. South Africa signed the convention in 2004 
and ratified the same in 2005. It has a number of similar provisions as provided 
by the UN Convention against Corruption. Under this Convention, South Africa 
is required to establish, maintain and strengthen independent, national anti-
corruption authorities or agencies.

2.2 Domestic legislations against corruption in South Africa 
In South Africa the leading domestic legislations that regulate corrupt 

issues is the Prevention and Combating of Corrupt Activities Act (12 of 2004) 
of South Africa (hereinafter, Precca) (SOUTH AFRICA, 2004). Through this 
legislation South Africa makes sure that its domestic legislations are in line with 
the international conventions on corruption that it has joined. In Precca both 
the general offence of corruption and specific ones are carefully defined, it also 
contains provisions on measures for investigating and preventing corruption.

In Precca, corruption is deemed as an abuse of power. Any illegally and 
unfairly use of power for improper advantages of someone who gives or offers to 
give someone in authority gratification is deemed as corruption (SOUTH AFRICA, 
2004, S3). 

Besides defining general offence of corruption, specific corruption 
activities are also listed in Precca, mainly in sections 4 to 16.Corruption activities 
are differentiated from each other by different officials involved, which includes 
a judicial office, a member of legislative bodies, and public official, etc.3

All person in positions of authority are required by Section 34 of Precca to 
report corruption to the police if corrupt value is R100 000 (South African Rand) 
or more. Failure to report corruption is also treated as a criminal offence. People 
who bear such obligations include the head of an educational institution, the 
director or CEO of a company, a bank manager, etc. 

3 Sections 4 to 16 of Precca includes offences as follows: 1) Offences involving contracts: 
it is a crime for anyone to accept gratification to influence who gets a contract. 2) Offences 
involving a public official: if anyone in the private sector offers a public official any 
gratification to give them a benefit they will be guilty of corruption.3) Offences that involve 
members of legislative bodies: it is an offence to offer any member of a legislative authority 
any gratification to act in an illegal or biased manner.4)Offences relating to judicial officers: 
it is an offence to offer a magistrate or judge any gratification, including money, to decide 
a case in a certain way. It is also an offence for a judicial officer to accept any gratification 
to violate any duty or abuse his/her position of authority.5)Offences that involve tenders: it 
is an offence to offer or accept gratification in order to influence the award of a tender, 6) 
Crimes that involve corruption regarding foreign officials: it is an offence for any business 
to attempt to unduly influence an official in a foreign country, and 7) Offences by any party 
to an employment relationship: Precca makes it an offence for any party in an employment 
relationship to give or receive any unauthorized gratification in respect of that party doing 
any act in the scope of the party’s employment relationship.

Furthermore, the minister of finance is requested in Precca to create a 
register of tender defaulters. Anyone who is found to be involved in corruption 
in contracts or tenders activities will be registered. This record will be kept for 
5 to 10 years, and even worse, any existing contracts or tenders that any guilty 
party has can be cancelled immediately without any reimbursement. This law 
is especially critical for foreign investors investing in this country who always 
have government contracts or tenders in hands. 

Precca is not South Africa’s only weapon in the fight against corruption. 
Other pieces of domestic legislation that contain anti-corruption provisions 
includes: the Competition Act, the Promotion of Administrative Justice Act, 
the Protected Disclosures Act, the Promotion of Access to Information Act, the 
Public Finance Management Act and Regulations, the Prevention of Organized 
Crime Act, the Criminal Procedure Act, the Companies Act and Regulations, the 
Municipal Finance Management Act and Regulations, the Public Service Act, the 
Executive Members Ethics’ Act, and the Witness Protection Act, etc. 

2.3 Other efforts made by South African to combat 
corruption

South African not only has clear-cut pieces of legislation on anti-
corruption issues, but also launches various anti-corruption movements so that 
to effectively implement relevant legislations. The first national Anti-Corruption 
Summit was held in South Africa in 1999. The National Anti-Corruption Forum 
(NACF) was established on that summit, which primary aims at co-coordinating 
different strategies of different sectors and forming a national consensus on 
anti-corruption (NACF, 2015). 

In South Africa, there are also other institutions and commissions 
established for eliminating all forms corruption, which include the well-known 
Special Investigating Unit (SIU) that provide litigation and investigation services 
on corruption issues, the Financial Intelligence Center which aims at combating 
money laundering in South Africa, the independent Police Investigative 
Directorate (Ipid), which conducts independent investigations on corruption 
cases that involves the police. 

In 2013, the South African government established an anti-corruption 
bureau to deal with corruption in public service, any corrupt employee that 
works in public service sector who is charged with corruption in one province, 
but who wants to resign before his case is heard and plans to move to another 
province to carry on with corrupt activities will be traced by the anti-corruption 
bureau. 

3 LEGAL CONSEQUENCES FOR BREAKING ANTI-
CORRUPTION LAWS IN SOUTH AFRICA

Foreign investors shall be careful not to take corrupt act when they invest 
in South Africa, which may have propound impact on their long-term business 



When East Meets West:
China-Brazil Deliberations on  Contemporary Legal Issues

289

  Combating Corruption in South Africa and
its Legal Impact on Chinese Investment

288

there. This section only discusses possible legal consequences that would be for 
breaking anti-corruption laws in South Africa. Other consequence, such as risks 
of losing commercial integrity in host country, is another story and is not an 
issue here.

3.1 Under South African law
In South Africa, corrupt activities may not only lead to serious 

administrative penalty, but may also face criminal charge. Section 26 of Precca 
imposes both penalties and prison sentence to people who are convicted of 
corrupt activities.4

Corrupt activities in South Africa may cause various legal consequences, 
may not only lead to administrative penalty, but also face criminal charge. 
Precca imposes penalties for people who are convicted of corrupt activities – 
they are laid out in section 26 (SOUTH AFRICA, 2004). Legal entities that break 
anti-corruption laws in South Africa will also be punished. For example, failure 
to comply with the Companies Act 2008 requirements on combating corruption 
could result in a fine of up to one million rand.

Foreign investors may find that they not only need to obey the anti-
corruption rules in South Africa themselves, but also need to make sure that 
the intermediary company they employ obey these rules, otherwise they will be 
liable for the illegal actions taken by their intermediary company provided that 
they “knew or should have known” that a particular intermediary was likely 
to make an inappropriate payment.5 Hiring intermediary company is relatively 
common in South Africa. It is not forbidden by South African Law. However 
investors want to use intermediary company in transaction need to follow South 
African laws which regulate the practice of intermediary, Financial Advisory 
and Intermediary Services Act of South Africa is one of these laws.6

Foreign investors who run a company that incorporated in South Africa 
may found themselves implicated in corruption litigation before a South African 
court even if the corruption act is taken outside the territory of South Africa. 
This is because of the extraterritorial jurisdiction that Precca provides for, 
which means even if an act of corruption was committed outside of South Africa, 

4 According to Section 26 of Precca, hefty prison sentences can be imposed, as well 
as fines, and the guilty person may also be refused future work from the government. 
If convicted in the High Court, the guilty party can receive up to life imprisonment. If 
convicted in a regional Magistrates’ court, the guilty party can receive a sentence of up to 
18 years in prison. If convicted in a district Magistrates’ court, the guilty party can receive 
up to five years in prison.
5 Article 1 (1) of OECD convention: Each Party shall take such measures as may be 
necessary to establish that it is a criminal offence under its law for any person intentionally 
to offer, promise or give any undue pecuniary or other advantage, whether directly or 
through intermediaries, to a foreign public official, for that official or for a third party, in 
order that the official act or refrain from acting in relation to the performance of official 
duties, in order to obtain or retain business or other improper advantage in the conduct of 
international business.
6 Financial Advisory and Intermediary Services Act of South Africa.

a court in South Africa will have jurisdiction over the offence, as long as the 
person to be charged is a South African citizen or the corporate to be charged 
is incorporated in South Africa. So if a Chinese investor makes investment in 
South Africa and establishes a company in South Africa, the legal representative 
of this enterprise bribed a Chinese government officer in China for to overcome 
regulatory barriers to trade in China, the enterprise may be punished under 
Precca for this corrupt act and any property belongs to the enterprise, even if 
located in China, will be taken to enforce administration penalty. 

3.2 Under Chinese law
Compared with South African law, Chinese law does not have unified 

anti-corruption legislation. Most of the anti-corruption laws are contained in 
the Criminal Law of the PRC (Criminal Law) and the Anti-Unfair Competition 
Law of the PRC (AUCL). Different with the broad definition of corruption under 
South African law, bribe under Chinese law only refers to exchange of money 
or economic interest that can be calculated in monetary value, for illegitimate 
benefits. Official bribery7 in China leads to serious criminal punishment, which 
range from short-term criminal detention up to life imprisonment, depending 
on the amount of the bribe, as well as the confiscation of property and levy of 
fines. Commercial bribery may also lead to both civil and criminal sanctions. 
Commercial bribery is mainly regulated by the AUCL. Article 8 of the AUCL 
widely defines Commercial Bribery based on whether the purchase or sale of 
products is conducted in a manner which excludes competition. The civil penalty 
imposed for committing Commercial Bribery under the AUCL are fines ranging 
from RMB10,000 to RMB200,000, and the confiscation of such illicit gains. Under 
the Criminal Law, individuals including officers and employees of a company 
responsible for perpetrating Commercial Bribery may face penalties of up to 10 
years and fined. Such company, being the employer of the perpetrators, could 
also be fined.8

It is noteworthy that similar with South African law, Chinese legal 
framework also impose corporate liability on companies for the acts of their 
employees, subsidiaries and intermediaries. The Interim Regulations of the State 
Administration for Industry and Commerce (SAIC) on Prohibition of Commercial 
Bribery issued by the SAIC explicitly provide that the conduct of Commercial 
Bribery by the staff of a business operator for the purpose of sale or purchase of 
commodities shall be regarded as the conduct of the business operator.

Although China has completed regulations on anti-corruption issues, 
for a long time China has been criticized for its loose implementation of anti-
bribery laws in practice. However it is not true today. Multinational companies 
face tougher punishment for their corrupt acts in China. British pharmaceutical 
giant GlaxoSmithKline (GSK) is a good example. In 2013 GSK was investigated 
by Chinese authorities for allegedly paying RMB3 billion (nearly US$500 million) 

7  Article 93, the Criminal Law of the Peoples’ Republic of China.
8 Article 8-19, the Anti-Unfair Competition Law of the PRC.
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in bribes to doctors and government officials to boost sales and raise the price 
of its drugs (PLUMRIDGE; BURKITT, 2014). Besides GSK, other multinational 
companies such as Carrefour, Siemens, Morgan Stanley and IBM were also 
investigated and punished by Chinese government for corruption and bribery 
in the PRC.

Nevertheless, presently Chinese laws do not as South African laws which 
provide for extraterritorial jurisdiction, which means currently Chinese laws 
only regulate corrupt behavior that take place in China, they do not regulate 
Chinese companies corrupt act in foreign country. This means if a Chinese 
investor who invest in South Africa and bribe public officials in South Africa, he 
will not be sued in China, but only South Africa. 

3.3 Sanctioned in other jurisdiction? 
Imaging a Chinese enterprise allegedly having corrupt behaviors in South 

Africa, besides prosecution in South Africa or China, is it possible that corrupt 
behaviors be sanctioned in other jurisdictions? The answer is yes, the risks of 
prosecution in the following two countries could not be ruled out with certain 
conditions satisfied, i.e. the United States of America and the United Kingdom. 

Corrupt company may fall under the scrutiny of US regulators. In 
particular, the company is subject to the Foreign Corrupt Practices Act (FCPA), 
which prohibits the payment of bribes to foreign officials, no matter where 
the company is registered or located (WORLDCOMPLIANCE, 2015). The FCPA 
applies to any United States (“US”) company, citizen or legal resident, as well 
as foreign companies with securities registered in the US, or any company 
that has payments made directly or via third parties through US institutions. 
For instance, the FCPA would apply to a South African company that makes 
improper payments through a US bank account, or to a South African company 
with a US officer that offers an improper payment to a government official. 
The extra-territorial reach of the legislation entitles US authorities to bring 
forfeiture proceedings against the holders of overseas bank accounts holding 
such improper payments.

One of the examples is investigation taken by the US Securities and 
Exchange Commission in 2013 over a R2.1-billion BEE deal and the granting of a 
mining license for its South Deep mine near Johannesburg. If there was bribery 
or corruption in the BEE deal, Gold Fields as well as the beneficiaries of the 
bribes could be sanctioned in South Africa under the Prevention and Combating 
of Corrupt Activities Act. Gold Fields also falls under the scrutiny of US regulators 
because it is listed on the New York Stock Exchange.

In other cases illustrating the tough penalties companies faced if found 
guilty, technology and computer company Hewlett-Packard agreed in April 2014 
to pay US$108m to the US justice department and SEC to settle a case in which it 
bribed authorities in Poland, Russia and Mexico, the SEC says on its website. The 
bribes paid by the company totaled $3.6m.

Alike the US legislation, UK regulators make provision for extra-
territorial jurisdiction, in respect of acts of corruption committed by corporate 
entities associated with the United Kingdom, irrespective of whether the act of 
corruption took place in the United Kingdom or elsewhere, and irrespective of 
where the company is registered or located.

For years, the United States was the only country that rigorously pursued 
bribes paid to foreign government officials. Now, however, the United Kingdom 
has gone even further than the US regulator by introducing the United Kingdom 
Bribery Act (UKBA) in 2010 (UNITED KINGDOM, 2010) which prohibits, not 
only bribes paid to foreign government officials, but also bribes paid to anyone 
else. The Act also includes the provision of a new corporate offence by the 
British regulator, namely the failure by a commercial organization to prevent 
bribery. The extraordinarily broad jurisdictional reach of the Bribery Act means 
liability could attach to non UK-based companies that “carry on business” in 
the UK, regardless of whether the challenged conduct involved activities in the 
UK. In many ways, the UK Bribery Act appears to be much broader than the 
FCPA. Portions of the Act are applicable to any entity that carries on a business, 
or part of a business, in the UK, whether or not the underlying conduct has any 
substantive connection to the UK. It is accordingly a business imperative for 
South African companies that are listed in the UK, have business operations 
within the jurisdiction, or are otherwise associated with the UK, to ensure 
that they are compliance with UKBA. Local companies with UKBA compliance 
obligations should not assume that there will be a window period before 
enforcement action as it’s likely that the SFO will seek to make examples of 
non-compliance multinational organizations, which profit out of bribe induced 
contracts, just as the US regulators have done for alarming effect in recent years.

An illustration of where all three pieces of legislation may apply to the 
same set of facts is where a British citizen, who is also a South African resident 
working for a multinational company listed on the US stock exchange, pays a 
bribe on behalf of the company to a government official in Zimbabwe, where 
the intention is to induce the said official to improperly award a contract to 
the multinational company. It will trigger prosecution in these four different 
jurisdictions.

4 ISSUES OF CORRUPTION IN INVESTMENT ARBITRATION 
CASES

With the growth of investment protection, it won’t be surprising that 
corruption issue started to show up on the desks of arbitral tribunals sitting in 
investment protection cases. Several arbitration cases where corruption became 
an issue involved a foreign investor, and the host state or a state-owned entity. 
The dispute typically arose during or after the realization of the investment, 
when the host state breached its contractual obligations depriving the investor 
of a significant part of its future profit or sometimes of the entire investment. 
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In other cases, corruption was usually invoked by the state or a state entity as a 
defense against nonperformance of an investment contract, while the extortion 
may also serve as a basis for a claim by an investor.

4.1 Corruption as a Basis for Defenses in Investor - State 
Arbitration

Facing claims from foreign investors for nonperformance of investment 
contract, host states may argue that the contract should be found automatically 
null and void due to corruption.  Reasons supporting this argument are always 
as follows: First, the application of the governing domestic law renders a 
contract null and void. Laws with similar contents are universal in most of the 
countries. Besides, commercial bribery is recognized as a further distinct ground 
for rescinding a contract under the Contract Law of South Africa (CHRISTIE; 
BRADFIELD, 2006, p. 325). However, it is not necessary the case in China (XIANG, 
2013, p. 68).9 Second, international public policy would render a contract induced 
by corruption invalid. In this respect, the defenses based on national law and on 
international public policy could usually be pursued in parallel. A third theory 
advances the defect in consent to the contract by a host state as an additional 
reason for avoiding the main contract. This view has support in Article 50 of the 
Vienna Convention on the Law of Treaties, which provides for corruption as a 
reason for invalidating a Treaty, and Article 8 (2) of the Civil Law Convention 
on Corruption of the Council of Europe, which provides that State Parties to the 
convention shall provide in their internal law for the possibility of declaring a 
contract void when the contract was undermined by an act of corruption. 

On similar ground, claims made by Word Duty Free Company Limited, 
a company incorporated in the Isle of Man against the republic of Kenya was 
dismissed by the ICSID tribunal in 2006.10 This case is famous for its awards 
dealing with corruption as the main issue on the merits. In this case, the arbitral 
tribunal found that the claimant had bribed the President of Kenya to obtain 
a concession agreement and therefore held that the resulting agreement was 
unenforceable and dismissed the claimant’s claims that Kenya had breached its 
contractual obligations. In reaching its decision that the claimant’s conduct was 
“an affront to public conscience”11 and that it was not legally entitled to maintain 
any of its pleaded claims, the tribunal relied extensively on international 
and regional instruments, international standards, international commercial 
arbitration awards, and “transnational public policy”, in addition to the laws of 
England and Kenya that were stipulated as the governing law in the contract. It 
is said in the award that: 

In light of domestic laws and international conventions relating 
to corruption, and in light of the decisions taken in this matter by 
courts and arbitral tribunals, this Tribunal is convinced that bribery 

9 Under Chinese law, a contract is not automatically null and void due to corruption.
10 World Duty Free Company Limited vs. the Republic of Kenya (ICSID Case No. ARB/00/7, 
Award, 4 October 2006).
11 Ibid, pp. 178.

is contrary to the international public policy of most, if not all, States 
or, to use another formula, to transnational public policy. Thus, 
claims based on contracts of corruption or on contracts obtained by 
corruption cannot be upheld by this Arbitral Tribunal.12

The Duty Free case is a case with wide influence on the practice of 
international arbitration. Although it is not a South Africa case, it can be taken 
as a valuable reference for Chinese investors in South Africa that tribunals 
will never condone any corrupt act and they have sufficient reasons to dismiss 
investors’ claims. However the award of this case also has criticism. Foreign 
investors still have space to defend their lawful rights and ask the host state to 
take responsibility in relation to corruption. 

4.2 Corruption as a trigger of State Responsibility 

4.2.1 Attribution
The arbitral tribunal in World Duty Free v. Kenya touched upon the issue 

of attribution when it considered whether Kenya validly avoided the agreement 
on the basis that it was illegal due to corruption. Under English law on voidable 
contracts, the injured party must take positive action to set it aside.13 Such action 
must be taken timely or it will be considered that the party chose to continue 
with the enforcement of the agreement and thereby waived its right to set the 
agreement aside.14 Thus, the issue of violability turned to the question of when 
Kenya learned about the bribe.15 The arbitral tribunal found that Kenya first 
learned about the bribery of its former President only when it received the 
World Duty Free’s Memorial.16 Less than a year later, Kenya validly avoided the 
agreement by filing an application to dismiss the World Duty Free’s claims on 
the basis that the agreement was tainted by bribery and therefore illegal.17 The 
arbitral tribunal rejected the World Duty Fee’s argument that the knowledge of 
the Kenyan President was attributable to Kenya and thus Kenya knew about the 
bribe long before the arbitral proceedings.18 The arbitral tribunal reasoned that 
under the laws governing the case (English and Kenyan) no basis existed for 
attributing knowledge of a state officer to the state. The tribunal’s examination 
of the attribution of knowledge concerns the possibility of the State to avoid 
performance of the contract due to its own corrupt behavior. A state cannot 
escape liability under international law by relying on the lack of knowledge 
of the state of the illegal actions of a state organ. The Draft Articles on State 
Responsibility specify that the conduct of a state authority, which covers any 
person or entity which has that status, is attributable to that state (UN, 2001, 

12 Ibid, pp. 155.
13 Id., at para 183.
14 Id., at para 164.
15 Id., at para 182.
16 Id., at para 182.
17 Id., at para 185.
18 Id., at para 185.
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Chapter II, Article 4) even if it exceeds its authority (UN, 2001, Chapter II, 
Article 7). The same principle underlies Article 5 of the Civil Law Convention on 
Corruption, which stipulates that 

[e]ach [State] Party shall provide in its internal law for appropriate 
procedures for persons who have suffered damage as a result of 
an act of corruption by its public officials in the exercise of their 
functions to claim for compensation from the State (EUROPEAN 
UNION, 1999).

4.2.2 State Responsibility in case of Extortion and Retaliation
Investors can build a case on the basis of extortion from the host state 

or state officials. Arguments supporting the validity of the contract procured 
by corruption have been advanced, which are based on the principle of state 
responsibility, requiring states to be accountable for violations of international 
law. According to international consensus, the extortion is considered as 
a violation of international law. States should be held responsible for acts 
of corruption, otherwise the state could profit from its own violation of 
international law. 

There is another scenario that a bribe is required by a person attributable 
to the host state in exchange for investment opportunities but refused by 
investors. Should an unsuccessful corruption attempt trigger any retaliation, 
such as delayed project approvals, delayed licences, refusals to approve or 
register investment agreements, reluctance to review and sign off on collateral 
investment requirements, which result in a loss of investment value, foreign 
investors can seek for investment treaty protections. For Chinese investors in 
South Africa, they can initiate treaty arbitration against host state on the ground 
that following guarantees given by the host state to protect foreign investment 
in China-South Africa (CHINA; SOUTH AFRICA, 2010) is breached.

4.2.3 Fair and equitable treatment
Article 3(1) of China-South Africa BIT provides for guarantees on fair and 

equitable treatment.19 This clause covers various forms of infringement upon 
investor’s legal position. Its primary aim is to promote stable and predictable 
investment environment in a host state. The fair and equitable standard includes 
(i) transparency and investor’s legitimate expectations, (ii) state’s compliance 
with contractual obligations, (iii) procedural propriety and due process, (iv) 
good faith and (v) freedom from coercion and harassment. Retaliation actions 
will generally be violations of fair and equitable treatment due to lacking of 
transparency and not in good faith. Retaliation as a motive for per se lawful 

19 Article 3(1) of China-South Africa BIT stimulates that Investments and activities 
associated with investments of investoirs of either Contracting Party shall be accorded 
fair and equitable treatment and shall enjoy protection in the territory of the other 
Contracting Party. Neither Contracting Party shall in any way impair by unreasonable or 
discriminatory measures the management, maintenance, use, enjoyment or disposal of 
investments in its territory of investors of the other Contracting Party.

regulatory action will generally violate basic notions of due process and 
transparency, and will constitute an arbitrary measure.

4.2.4 Expropriation
The most drastic form on infringement on the investor’s property is 

expropriation. The definition of expropriation under China-South Africa 
BIT is broad and includes not only the formal taking of title, but also indirect 
expropriation. 20 Under the BIT, an act of expropriation with retaliation motive 
may become unlawful even if the other requirements of a lawful expropriation 
are met, as such expropriation will normally on a discriminatory basis and 
without any compensation.

5 CORRUPTION OR NOT? THE STANDARD OF PROOF 
Despite corruption is a trigger to invalidity of a contract, the allegation 

of corruption is in most cases difficult to be proved. Corrupt payments will 
usually be hidden by seemingly legal transactions, or the action of making 
corrupt payment will generally be taken without any documentary or other 
unambiguous evidence. The question of how corruption can be proven may 
therefore be decisive when a party bases a claim or defense on corruption.

5.1 Laws and Rules Applicable to the Burden and Standard of 
Proof

Given that most of the arbitration rules, national arbitration laws and 
international arbitration conventions do not contain rules on the burden 
and standard of proof (REINER, 1994, p. 328-329), an arbitral tribunal having 
to decide on an allegation of corruption will, in the first place, need to decide 
which laws or rules apply to the burden and standard of proof. 

The UNCITRAL Rules are a rare example of international arbitration 
rules that contain specific provisions on the allocation of the burden of proof. 
Article 24 (1) of the UNCITRAL Rules provides that “[e]ach party shall have the 
burden of proving the facts relied on to support his claim or defense”.21 This 
is also used as a general principle of law by some arbitral tribunals when 
allocating the burden and standard of proof between the parties.22 In “ordinary” 

20 Article 4(1) of the China-South Africa BIT stipulates that Investments of investors of 
either Contracting Party shall not be nationalized expropriated, or subjected to measures 
having effects equivalent to nationalization or expropriation (hereinafter referred to 
as “expropriation”) in the territory of the other Contracting Party except for public 
purposes, under domestic legal procedure, on a non-discriminatory basis and against 
compensation. Such compensation shall be at least equal to the market value of the 
investment expropriated immediately before the expropriation or before the impending 
expropriation became public knowledge, whichever is the earlier, shall include interest at 
a normal commercial rate until the date of payment, shall be made without delay, and be 
effectively realizable.
21 Article 24 (1) UNCITRAL Rules. 
22 AAPL vs. Sri Lanka, ICSID No. ARB/87/3, 30 I.L.M 577, Award, 27 June 1990. Available 
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contractual arbitrations, the parties will usually adduce sufficient evidence 
for the arbitrators to determine the facts without having to refer to rules of 
evidence. As a consequence, the standard of proof is rarely discussed in arbitral 
awards (REYMOND, 1994, p. 326). However, in corruption cases, the standard 
of proof adopted by an arbitral tribunal will often be critical. In many cases 
there will only be circumstantial evidence. Cases with obvious corruption like 
in World Duty Free v Kenya are the exception.23 There are, in our knowledge, no 
arbitration rules, laws or conventions providing rules on the standard of proof. 
The standard of proof is part of the procedural law in some jurisdictions24 and 
part of the substantive law in others.25 The doctrine is divided as to whether 
the standard of proof is governed by the law applicable to the procedure or 
by the substantive law. Some commentators argue that the substantive law 
determined by the arbitral tribunal or chosen by the parties should always 
govern the applicable standard of proof. The reason put forward for this is that 
the standard of proof determines to a large extent the value of a claim. The 
parties expect the substantive law to govern all issues concerning the value of 
a claim. Party autonomy and the greater foreseeability would therefore favour 
applying the rules on the standard of proof contained in the substantive law 
(BERGER, 1993, p. 444-450). This approach using the standard of proof of the 
substantive law was adopted by the arbitral tribunal in the Westinghouse26 case. 
Other commentators seem to take the view that in international arbitration 
the standard of proof should be determined by the applicable procedural rules 
and laws, and, in their absence, by the procedural discretion of the arbitrators 
(WEIGAND, 2009).

Be that as it may, in a case based on the application of an investment 
protection treaty or customary international law, usually neither the applicable 
investment treaty or customary international law nor the applicable procedural 
rules contain provisions on the standard of proof. The arbitral tribunal thus 
has relative factual discretion in determining which standard of certainty is 
necessary to prove an allegation of corruption. The discretion is, of course, 
limited: A reversal of the burden of proof in corruption cases without a basis in 
the applicable substantive or procedural rules would seem to be contrary to the 
general principle of law that each party has the burden of proving the facts on 
which it relies. 

It is noted that Article 9(6) of China-South Africa BIT (UN, 2001, Chapter 
II, Article 7) stipulates that The tribunal of investor-state investment dispute 

at: <http://ita.law.uvic.ca/documents/AsianAgriculture-Award.pdf>; Tradex v. Albania, 
ICSID Case No. ARB/94/2, Award, 29 April 1999. Available at: <http://ita.law.uvic.ca/
documents/tradex_award.pdf> . Access date: 5 Nov. 2015.
23 In World Duty Free v Kenya, after Kenya raised the defense that the claimant had 
bribed the Kenyan President, the CEO of claimant testified in detail that he had handed 
over the equivalent of US$ 2 million in cash to the President of Kenya and others. 
24 E.g Germany, Austria and China.
25 E.g. Switzerland, England.
26 Westinghouse et al. v. National Power Company and the Republic of the Philippines, ICC 
No. 6401, Mealey’s International Arbitration Report B(1)(January 1992).

arbitration shall adjudicate in accordance with the law of the Contracting Party 
to the dispute accepting the investment including its rules on the conflict of laws, 
the provisions of this Agreement as well as the generally recognized principles 
of international law accepting by both Contracting Parties, which means that the 
substantive law of South Africa on the burden and standard of proof will apply 
to investment arbitrations, whether involving corruption or not. 

5.2 The Standard Required to Prove Corruption
There are two different standards of proof in common law jurisdictions 

,which are “between a balance of probabilities” standard in civil cases and a 
higher “proof beyond reasonable doubt” standard in criminal proceedings 
KEANE; MCKEOWN, 1996, p. 83). In civil law cases involving allegations of 
criminal conduct, more “serious” allegations still require a higher standard of 
proof in accordance with the seriousness of the allegation, even if the criminal 
standard was not completely transposed to civil cases involving criminal conduct. 
Denning LJ said in Bater v. Bater that in civil cases the facts must be proved by 
a preponderance of probability, but there may be degrees of probability within 
that standard. The degree depends on the subject-matter. A civil court, when 
considering a charge of fraud, will naturally require for itself a higher degree of 
probability than that which it would when asking if negligence is established. It 
does not adopt so high a degree as a criminal court, even when it is considering 
a charge of a criminal nature; but it still does require a degree of probability 
which is commensurate with the occasion.27

In jurisdictions with European continental tradition, the relevant 
standard usually is whether the available evidence suffices to convince the 
judge or arbitrator of the existence of a fact (REDFERN et al., 1994). The standard 
therefore refers to the “inner conviction” of the judge or arbitrator.28Different 
from common law standard, the continental standard is expressed from the 
point of view of the judge, without describing objectively what is necessary to 
come to the inner conviction. It is, however, recognized that the conviction of a 
judge or arbitrator must be based on objective factors.

The “inner conviction” standard does not distinguish between different 
standards for more or less “serious” allegations. Although some commentators 
argue that also continental law jurisdictions would require an enhanced 
standard of proof for questions of bribery or fraud (REINER, 1994), it seems 
that it is necessary to apply a uniform standard to all issues of fact without 
disadvantaging the party alleging corruption (RAESCHKE-KESSLER, 2004).

5.3 Standard of Proof in the Arbitral Practice
Arbitral tribunals have flexibly adopted the standards developed by 

the legal doctrine. An overview of the published awards shows that arbitral 
tribunals are generally reluctant to base their findings of fact solely on the 

27  Bater v Bater [1950] 2 All ER 458 at p459.
28  Id., at 343.

http://ita.law.uvic.ca/documents/tradex_award.pdf
http://ita.law.uvic.ca/documents/tradex_award.pdf
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burden and standard of proof, but rather attempt to establish the truth on the 
basis of the available evidence. The arbitral practice generally does not adopt 
uniform formulae of standard of proof. 

Many arbitral tribunals have found fraud or corruption existed or did not 
exist without making any statements as to which standard of proof is required. 
In Inceysa v El Salvador where the allegation of fraud by the investor but not 
the allegations of corruption is concerned, the arbitral tribunal found that 
fraud had been “fully proven”, without discussing the standards required for 
such a finding.29 Conversely, in Wena v Egypt30, the arbitral tribunal found that 
Egypt’s allegation that Claimant had sought to bribe Egyptian officials was not 
substantiated without discussing the required standard of proof. After noting 
that Egypt regrettably failed to investigate the allegedly corrupt intermediate, 
the arbitral tribunal held: Moreover, with the exception of the coincidence in 
the timing of the payments and the signing of the Luxor and Nile hotels (and the 
apparent over-payment of Mr. Kandil [the intermediate]), the Tribunal notes 
that Egypt – which bears the burden of proving such an affirmative defense – 
has failed to present any evidence that would refute Wena’s evidence that the 
Contract was a legitimate agreement to help pursue development opportunities 
in Misr Aswan.31

Other arbitral tribunals define the evidentiary standard adopted by them 
to establish corruption. Two decisions of the Iran-US Claims Tribunal had to 
make pronouncements on allegations of corruption. In Oil Field of Texas v Iran, 
the arbitral tribunal did not specifically discuss whether a finding of corruption 
would require a higher standard of proof. By referring to Iran’s allegation of 
corruption, it held: The burden is on NIOC to establish its defense of alleged 
bribery in connection with the Lease Agreement. If reasonable doubts remain, 
such an allegation cannot be deemed to be established. […] The Tribunal 
therefore concludes that there is not sufficient evidence of bribery in connection 
with the Lease Agreement […].32 It is not apparent from the discussion of the 
arbitral tribunal if the allegation of corruption would have been established if 
a lower “preponderance of evidence” standard had been applied. The decision 
in Dadras v Iran dealt with an allegation of forgery of contractual documents. 
Although the award is not directly dealing with the proof of corruption, the 
standards discussed in the award are frequently applied to allegations of 
corruption. Relying on the required standard of proof found in English and 
American law, and on the decision in Oil Field of Texas v Iran, the tribunal held 

29 Inceysa v El Salvador, ICSID Case No. ARB/03/26, Award 2 August 2006, para 118. 
Available at: <http://ita.law.uvic.ca/documents/Inceysa_Vallisoletana_en_002.pdf>. Access 
date: 5 Nov. 2015.
30 Wena v. Egypt, ICSID Case No. ARB/98/4, 41 I.L.M. 896, Award 8 December 2000. 
Available at: <http://ita.law.uvic.ca/documents/Wena-2000-Final.pdf>. Access date: 5 Nov. 
2015.
31 Id., at 117.
32 Oil Field of Texas, Inc. v. Islamic Republic of Iran, Case No. 43 (258-43-1), Award of 8 
October 1986, reprinted in 12 Iran-U.S. C.T.R. 308 (1987) 315 at para 25.

that an allegation of forgery required “enhanced standards of proof”.33

In Himpurna v PLN34, an ad hoc arbitration governed by the UNCITRAL 
Rules, the arbitrators adopted higher standards for a finding of corruption and 
invalidity of the contract allegedly induced by corruption. The arbitral tribunal 
held that a “finding of illegality or other invalidity must not be made lightly, but 
must be supported by clear and convincing proof”.35

In the Westinghouse case36, the arbitral tribunal adopted the standard 
of proof of the applicable laws in the States of Pennsylvania and New Jersey, 
the laws applicable to the merits of the dispute, and the law of the Philippines, 
the place of performance of the contract. The arbitral tribunal concluded that 
rules of evidence in all three jurisdictions provided for a higher standard of 
proof, namely “clear and convincing” evidence, in cases concerning corruption. 
Based on such, the arbitral tribunal concluded that the respondents did not 
meet that standard, but added that the respondents also did not meet the lower 
“preponderance of evidence” standard.

In the well-known Hilmarton37case, the arbitrator found that bribery was 
not proved “beyond doubt”. The arbitrator noted some circumstances indicating 
corrupt practices: The consultant was unable to prove that he had performed 
his tasks under the consultancy agreement, and some documents ambiguously 
referred to payments “which would have been made by defendant directly to 
local representatives” and which were deducted from claimant’s fee.38 These 
circumstances did not, however, meet the threshold adopted by the arbitrator.

The summary of the arbitral practice shows that no uniform standard 
has been established for the proof of corruption. The arbitral practice both 
in commercial and investment arbitration shows that the actual evaluation 
of evidence is more important than the abstract definition of the applicable 
standard. Many awards applying a very high standard are apparently doing 
this to reinforce their conclusion. The discussion of the evidence in the awards 
often shows that the allegation of corruption or illegality failed under any 
standard.39 On the other hand, awards which found that corruption or fraud 
existed often did not discuss the required standards of proof. In case of World 
Duty Free v Kenya and Inceysa v El Salvador, the reason for this may have been 
that the evidence was beyond doubt and the arbitrators were convinced that 
any standard of proof was fulfilled. Other awards in commercial cases are less 

33 Dadras International v. Islamic Republic of Iran, Case. Nos. 213/215, Award of 7 
November 1995, reprinted in 31 Iran-U.S. C.T.R. 127 (1995), 162 at para 124.
34 Himpurna California Energy Ltd. (Bermuda) v. PT. (Persero) Perrusahaan Listruik 
Negara (Indonesia), Award, 4 May 1999.
35 Id., at para 116.
36 Westinghouse et al. v. National Power Company and the Republic of the Philippines, 
supra note 100.
37  Hilmarton, Broker v. Omnium, Contractor, supra note 100, Yearbook Comm. Arb. 107.
38  bid., at 111.
39 Himpurna California Energy (Bermuda) v. PT Persero (Indonesia); Dadras International 
v. Islamic Republic of Iran. 

http://ita.law.uvic.ca/documents/Inceysa_Vallisoletana_en_002.pdf
http://ita.law.uvic.ca/documents/Wena-2000-Final.pdf
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clear in this respect.
It is recognized that circumstantial evidence may be sufficient to 

establish corruption. Some arbitral tribunals add to this that circumstantial 
evidence must be “clear” or indices of corruption must be “serious”. Rather than 
being an expression of a higher standard, these decisions seem to indicate that 
circumstantial evidence, because of its nature, requires a multitude of indices 
which allow one to conclude that corruption is established. Some indices for 
corruption may, of course, be given more or less weight than others in different 
circumstances of each case, and no rigid rules may be stated in this respect.

This conclusion is in our opinion not generally warranted. To prove the 
establishment of a corruption is, as a matter of fact, difficult. The evidence is 
usually not readily available. The opposing party will usually not cooperate 
to establish the facts, even if the production of evidence is ordered by the 
arbitral tribunal. Putting an additional burden on the party alleging corruption 
may unduly disadvantage this party and endanger the equality of the parties. 
Arbitral tribunals adopting such higher standards may, however, simply have 
expressed their view that there are no lower standards for the establishment 
of corruption, even if corruption is difficult to prove.40 The various conventions 
on corruption in our opinion do not only express a substantive standard, 
but also warrant against an unduly high standard of proof. In particular, 
the Civil Law Convention on Corruption requires the State Parties to provide 
“effective” remedies for persons who have suffered damages as a result of acts 
of corruption.41 With regard to state responsibility, the Convention requires 
“appropriate procedures” for the recovery of damages caused by corruption.42 
The Convention further requires “effective procedures for the acquisition of 
evidence”.43 Also the United Nations Convention against Corruption concerns 
with providing effective remedies for the civil law consequences of corruption. 
Article 35 of the United Nations Convention against Corruption requires the 
states to take the necessary measures to ensure that persons who have suffered 
damages as a result of corruption have the right to initiate legal proceedings 
in order to obtain compensation.44 With regard to evidence, the Convention 
provides that knowledge, intent and purpose as elements of an offence may be 
established from “objective factual circumstances”.45

6 CONCLUSION
Corruption is a global issue facing by every country and every investors 

investing in that country. Chinese investors, who invest mostly in natural resource, 
infrastructure, transportation and other public sectors in Africa, may found 

40 See, e.g., Lunik v Soliman, at 217, where the arbitral tribunal states that there can be no 
“presumption of corruption”. Lunik v. Soliman, ASA Bulletin 210 (1998), 11-21.
41 Article 1, Civil Law Convention on Corruption.
42 Ibid., at Article 5.
43 Ibid., at Article 11.
44 Article 35, United Nations Convention on Corruption.
45 Ibid., at Article 28.

more challenges that corruption brought to their business in African market 
where they had enjoyed robust growth in the past. Alleging firmly implement 
open and transparent policy and vowing to tackle corruption cannot solve all 
the problems, Chinese investors may found themselves still easily be implicated 
in corruption litigation and have high risks of losing not only profit, but also 
long-term reputation in host country. To Conduct thorough due diligence, obtain 
investment treaty protection and make sure legality of activities are essential 
steps when making foreign investments to protect investors and investments 
alike against these risks.
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RECONSTRUCTING THE GOVERNANCE 
STRUCTURE OF CHINA’S FOOD SAFETY RISK 

ASSESSMENT ORGANIZATION
Jiangang QI1

Although in the early years of the 21st century, there have been several 
food safety events, when China engaged in international food trades with the 
United States and the European Union, typically, the “Made in China” crisis 
occurred in 2007 (CHEN, 2009b, p. 725-749) as a watershed, that triggered 
Chinese government to wage a food safety risk regulatory reform like “A 
Copernican Revolution” was the “melamine-tainted milk powder scandal”, 
which was first discovered in China’s Gansu Province, later in a number of 
provinces and cities across the country, just after the 29th Olympic in 2008. The 
basic premise of this reform is that, as a developing country undergoing rapid 
and fundamental changes, China is in a period of high probability of food safety 
incidents at present and in the future. Thus, one of China government’s major 
public functions is to regulate food safety risk. The purpose of this reform is to 
govern food safety risk effectively through scientific means for the public health 
and national food trade security.

To match with the basic premise and the purpose of this reform, China 
government has established one basic legal institution, which is the food 
safety risk assessment institution, for this institution can provide scientific 
basis for the administrative organs to implement food safety risk regulation. 
In this regard, Food Safety Law of the People’s Republic of China2 (hereinafter 
referred to as Food Safety Law for short) clearly states, results of food safety risk 
assessment are the scientific basis to develop and revise food safety standards 
and to supervise and manage food safety. In order to achieve the legislative 
purpose of this law, China Government has framed and implemented a variety 
of aspects of this institution. There were several cases in point can be cited. 
On 8 December 2009, the former Ministry of Health3 (MoH) set up the National 

1 Professor of law, Law School of Zhongnan University of Economics and Law. Degree 
in law (University of Zhejiang), Master’s Degree in constitutional law and administrative 
law (Zhongnan University of Economics and Law) and Doctor’s Degree in constitutional 
law and administrative law (Peking University of Beijing). Postdoctoral Researcher (2006 
- 2008) in the School of Public Policy and Management of Tsinghua University of Beijing. 
Visiting scholar of Edward Carmody Professor of John C. Reitz of the College of law of 
the University of Iowa.
The author is grateful to Professor John C. Reitz for his sincere guidance and suggestions 
on this article. He also thanks Yuanyuan Wu, the professor of the Law School of 
Southwestern University of Finance and Economics of China, for her patiently revision, 
and Wumei, a very smart student of the University of Iowa College of law. This article is 
part of the research results of The Chinese National Social Sciences Fund Project (Project 
No. 13FFX023).
2 Article 16, Paragraph 1.
3 As after 14 March 2013, the food safety risk assessment functions of the MoH has 

Food Safety Risk Assessment Expert Committee (NFSRAEC) that undertakes the 
task of national food safety risk assessment at present;4 on 21 January 2010, 
the former MoH issued and carried out the Regulation of Food Safety Risk 
Assessment Management (hereinafter referred to as the Trial for short) (See 
Table 1); On 13 November 2011, approved by the State Commission Office for 
Public Sector Reform (SCOPSR) of China, National Food Safety Risk Assessment 
Center (NFSRAC) was formally established by the former MoH, which is one of 
the national technical agencies in charge of risk assessment;5 On 26 September 
2012, the former MoH further built the International Advisory Committee of 
Experts of the National Food Safety Risk Assessment Center (CHINA; MOH, 2013).

 However, contrasted sharply with such vigorous institution, during the 
past three years, the performance of food safety risk assessment institution of 
China has been mediocre. Some scholars have been questioning the scientific 
justification of this institution (SHEN, 2011, p. 16-27; QI, 2012, p. 49-56). What 
we mentioned above has aroused mistrust among the public of the credibility 
of some foods’ risk assessment opinions declared by the NFSRAEC.6 The peers 
took a slight attitude about several food safety risk assessment reports issued 
by the NFSRAEC.7 Sometimes, the administrative organ itself did not adopt the 
opinions given by the NFSRAEC, either.8

been completely transferred to the newly established National Health and Family Planning 
Commission (NHFPC), the MoH has been revoked (Shuyuan Zhu and Jin Zhao, 2013). From 
the administrative law, the NHEPC is the successor of the food safety risk assessment 
functions of the former MoH. As a result, the existing laws and regulations executed by 
the former MoH will be executed by the NHFPC.
4 See Wang (2013).
5 See Yuzhou (2013). 
6 For example, on 21 November 2012, Sinanet carried out one survey whose name was 
whether the Event of “White Spirit Plasticizer” had effected on you? More than 20,000 
people participated this survey within 3 days after the NFSRAEC declared its opinions. 
There were four choices: (1) Worrying about the impact on health, we will gradually stop 
drinking and advise relatives and friends; (2) It does not matter as the bodies have been 
invaded by Sudan Red and Waste Oil; (3) Unaffected, the Chinese have wine culture, we 
can’t control the alcohol consumption; (4) We believe authoritative departments, there 
will be no harm if we drink the liquor under 1 kg every day. The proportions of voting 
successively were: 54.7%, 33.1%, 6.3% and 5.9%, which indicated that the public involved 
this survey distrusted the opinion declared by the NFSRAEC (SINANET, 2014).
7 For example, the NFSRAEC issued the Report about Risk Assessment of Salt Iodization 
and Iodine Nutritional Status of Residents on 14 May 2010. However, as soon as this report 
was published, many peers questioned its science, some experts even thought that the 
risk assessment report was “a magic”, while the former MoH as well as the NFSRAEC were 
“magicians” (MU, 2010).
8 For example, as one of the major controversial issues in China in 2010 was whether the 
former MoH should or not retain or revoke the flour-bleaching agents (commonly known 
as chemical substances benzoyl peroxide, calcium peroxide). On 14 December 2010, the 
former MoH released one report about “Revoking the Food Additive of Benzoyl Proxide and 
Calcium Peroxide Intentionally”. In this report, the former MoH used authoritative official 
information and announced that the flour-bleaching produced by China’s companies were 
safe, as these benzoyl peroxide in flour were within the safety limits. According to one 
expert’s opinion, the report issued by the former MoH could be regarded as one scientific 
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Indeed, we have already intuitively recognized that the current food 
safety risk assessment institution of China is quite unable to accomplish the 
mission given by the Food Safety Law. It is also difficult to meet the reasonable 
expectations of the public, those of the peers and the scholars. It has even fallen 
into the legitimacy crisis. Thus, as a law researcher, I have been having a firm 
ideal of food safety law of China, who will think about the way of remodeling 
the legitimacy of food safety risk assessment institution of China. In this case, 
we need appropriate analytical perspective and framework. Obviously, for 
the different analytical perspectives and frameworks, different scholars have 
different choices. According to one conclusion of structural functionalism 
theory of sociology (TURNER, 2006, p. 36),9 what determines the function of the 
organization t is the governance structure of the organization, for this reason, I 
will select “governance structure” as the perspective to explore the reformation 
of food safety risk assessment institution of China. Part I analyzes the main 
defects of the current Governance Structure of Food Safety Risk Assessment 
Organization (GSoFSRAO) of China. Part II puts forward three main principles 
that China Government should follow when she wants to reestablish the 
GSoFSRAO. Part III sets forth the general ideas about how to reconstruct it. 
Table 1. Current food safety laws, regulations and rule concerned 
GSoFSRAO of China

Relevant law and 
regulations in effect

Effect time and the 
enacting body 

Chief provisions 
concerned 
GSoFSRAO

Food Safety Law of 
the People’s Republic 
of China (Food Safety 
Law)

In 2009, the 
Standing Committee 
of National People’s 
Congress (SCNPC).

Articles 13, 14, 16, 
15 and 17.

risk assessment conclusion, the former MoH should follow this conclusion in the light of 
the Food Safety Law (SHEN, 2011: 16-17). In other words, the decision of the former MoH 
should retain the flour-bleaching agents, since flour with benzoyl peroxide within safe 
limits does not pose health risks to the human body. However, the former MoH decided to 
completely abolish the flour-bleaching agents after a one-year transition period (CHINA 
RADIO, 2010).
9 In fact, this relationship between the organization’s governance structure and 
organization’s functions has also been approved by the famous American economist 
Oliver. E. Williamson, who is the representative figure of the New Institutional Economics 
and obtained the Nobel laureate in economics in 2009. He used “transaction costs” as 
the standard to measure the performance of the organization function. In his view, the 
scientific governance structure should ensure that the organization can implement the 
transaction with minimal transaction costs (WILLIAMSON, 2003, p. 79-94).

Regulation for the 
Implementation 
of the Food Safety 
Law of the People’s 
Republic of China 
(Regulation)

In 2009, State 
Council of China.

Articles 12 and 13.

 Regulation of 
Food Safety Risk 
Assessment 
Management (the 
Trial)

In 2010, the former 
MoH.

Articles 3, 4, 5 and 6, 
especial articles 7, 8, 
11, 12, and 13.

Rule of the 
NFSRAEC(Rule)

In 2011, the 
NFSRAEC of China.

Articles 2, 3, 4, 5 and 
6, especial articles 
19, 25 and 26.

Measures of the 
MoH to implement 
Food Safety Law 
of the People’s 
Republic of China 
(Measures)

In 2012, the former 
MoH.

Articles 20 and 21.

Notice of 
Establishment 
the Food Safety 
Committee of State 
of Council(Notice)

In 2010, the State of 
Council of China. 

Article 1.

1 MAIN DEFECTS OF THE CURRENT GSOFSRAO OF CHINA 
Since the governance structure of the organization plays a decisive role 

in determining the function of the organization,10 whether the GSoFSRAO of 
one nation or region is designed scientifically or not will be directly related to 
the capability of the organization to achieve the objective that the legislators 
of the country or the region have planned. So, what is the meaning of the 
GSoFSRAO? From the formal logic point, the GSoFSRAO is subordinated to the 
concept of the general sense of the organization’s governance structure, in order 
to make the academic research fit for the ordinary people’s way of thinking, 
I define it briefly in terms of the concept of governance structure11. It refers 
to the configuration of the legal authorities among the internal components of 
the food safety risk assessment organization and its operation mechanism as 

10 A similar conclusion of the governance theory is that the governance structure 
directly affects the governance efficiency (YU, 2008, p. 5-17). 
11 On the concept of governance structure, Xiangchun Liu has given us a clear definition. 
(LIU, 2006, p. 28-38).
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well as the institutional arrangements between the food safety risk assessment 
organization and other related organizations. In other words, as to China, its 
meaning includes five parts: (1) The configuration of legal authorities among 
the internal components of the NFSRAEC, which is specifically responsible for 
the authorities of implementing food safety risk assessment;12 (2) The operating 
mechanism of the NFSRAEC; (3) The institutional arrangements between the 
NFSRAEC and the NFSRAC specifically responsible for the technical task about 
food safety risk assessment;13 (4) The institutional arrangements between the 
NFSRAEC and the National Health and Family Planning Commission (NHFPC) 
specifically responsible for the authorities of organizing the task of food safety 
risk assessment.14 (5) The institutional arrangements among the NFSRAEC and 
other relative administrative organs15 or non-government organization or even 
the public. If we further analyze the meaning of the governance structure of 
the GSoFSRAO, we can understand it from two dimensions: one is the internal 
dimension, which is the configuration legal authorities among the internal 
components of the NFSRAEC and its operating mechanism. The other is the 
external dimension, which is the institutional arrangements among the NFSRAEC 
and external organizations. However, the defects of current GSoFSRAO of China 
do not lie in the definition, but in the deviation from its basic structure and 
the imbalance configuration of its legal authorities. Thus, just like dealing with 
various interlocking food safety risks in China, it has brought about a lot of 
negative consequences.

1.1 the defects of the external dimension of the GSoFSRAO
If we explore the GSoFSRAO from the external dimension, we can find that 

there are two fatal defects: one is that the NFSRAEC is too heavily dependent on 
the state administrative organs and other organizations, especially the NHFPC. 
The other is that current laws of China are not able to provide an effective 
cooperation system for the NFSRAEC to carry out a high quality of food safety risk 
assessment, thus, the NFSRAEC has been fallen into “an insulated situation”. The 
consequences of the defects are that the NFSRAEC has been unduly influenced 
by the state administrative organs inevitably, as well as it can’t launch the risk 
assessment effectively, so that the peer experts and the public are not willing to 
admit its performance. In the following parts, I will go into the details.

12 In term of the Article 6, Paragraph 1 of the Trial and the Article 3, Paragraph 2 of 
the Rule of the NFSRAEC, the NFSRAEC is specifically responsible for the authorities of 
implementing food safety risk assessment. In other words, In China, the food safety risk 
assessment organization is the NFSRAEC. 
13 In term of the Article 4, Paragraph 2 of the Trial.
14 In term of the Article 2 of the Trial.
15 In term of the Article 3 of the Trial, other relative administrative organs conclude 
two types: one is the relevant departments of the State Council which request food safety 
risk assessment suggestion from the NFSREC. The other is the local people’s governments, 
which collect relevant information and data about food safety risk assessment and assist 
the relevant departments of the State Council.

1.2 The defect of excessive dependence 
Obviously, the diagnosis of the disorder of the NFSRAEC’s excessive 

dependence on the administrative organs is based on such a theoretical 
assumption that the task of implementation of food safety risk assessment of the 
NFSRAEC is a completely independent scientific career. Well, is this hypothesis 
correct? This can be proved from the following three perspectives.

Firstly, this hypothesis can be proofed by the general sense of the nature 
of risk assessment. If we want to find out the general sense of the nature of risk 
assessment, we have to go back to the authoritative definition of risk assessment 
given by National Research Council (NRC) of the United States that published 
one famous book titled Risk Assessment in the Federal Government: Managing 
the Process in 1983. In this book, The NRC declared “we use risk assessment 
to mean the characterization of the potential adverse health effects of human 
exposures to environmental hazards” (NRC, 1983, p. 18). “Risk assessment is 
the qualitative or quantitative characterization of the potential health effects 
of particular substances on individuals or populations” (NRC, 1983, p. 38). 
Therefore, risk assessment is mainly considered, though not exclusively, to be 
based on scientific evidence and scientific analysis (COGLIANESE; MERCHANT, 
2004, p. 1,275). In 1996, the Environmental Protection Agency of the United 
States of America published a guideline about cancer risk assessment, which 
also regarded risk assessment as a scientific analytical process. It asserted “Risk 
assessment uses available scientific information on the properties of an agent 
and its effects in biological systems to provide an evaluation of the potential for 
harm as a consequence of environmental exposure to the agent” (U.S. ENVTL. 
PROTECTION AGENCY, 1996, p. 17,972). In 2004, the International Program on 
Chemical Safety (IPCS)and the World Health Organization (WHO) co-published 
a book named Risk Assessment Terminology. In this book, the two international 
organizations attempted to coordinate different ways assessing the risk of 
toxic substances in different countries and organizations. International Risk 
Governance Council (IRGC) (RENN, 2005, p. 27) views the definition of risk 
assessment given by this book as the most authoritative scientific definition 
in the world. Yet, this book still defines the risk assessment from the scientific 
sense. It declares that risk assessment is 

a process intended to calculate or estimate the risk to a given target 
organism, system, or (sub)population, including the identification 
of attendant uncertainties, following exposure to a particular agent, 
taking into account the inherent characteristics of the agent of 
concern as well as the characteristics of the specific target system 
(IPGC; WHO, 2004, p. 14). 

The above analysis shows that the general sense of the nature of risk 
assessment belongs to a scientific career. However, science is only to describe 
the objective world. It is descriptive, but not normative. It just offers us verifiable 
description and related interpretations and inferences about “what it is”, but 
does not impose “what should be” on us. Thus the role of science is to learn, to 
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report and to teach only facts. As one researcher has stated “Tell the truth, the 
whole truth, and nothing but the truth” (LEE, 1998, p. 87). For the food safety 
risk assessment is a type of the general sense of risk assessment, it also has the 
same scientific nature as the general sense of risk assessment has. In fact, with 
regard to the nature of risk assessment, the Chinese scientists have the same 
opinions as the mainstream views internationally. For example, Mr. Junshi 
Chen, who is an academician of China National Engineering Research Institute 
and the chairman of the first session of the NFSRAEC has asserted that “risk 
assessment is a purely expert behaviour […] risk assessment is an independent 
assessment, the work of the experts can not be influenced by any political, 
economic and cultural factors or eating habits” (CHEN, 2009, p. 22a). Another 
Chinese law scholar also holds that risk assessment is usually considered to 
be the cause of science. It is rather different from the risk management which 
tends to balance non-scientific concerns. Facing of the scientific enterprise, the 
scientists apparently have a greater voice than the judges do (SHEN, 2011, p. 22).

Secondly, this hypothesis can also be proofed by the experience of the 
law about the food safety risk assessment of the European Union (EU). If the 
analysis of the nature of risk assessment in the general sense contributes to the 
theoretical understanding of the nature food safety risk assessment that it is an 
independent scientific career implemented by experts, the experience of the law 
about food safety risk assessment of EU further demonstrates the assumptions 
from empirical perspectives. With regard to the general requirements for 
implementing food safety risk assessment in EU, the General Food Law (GFl)of 
EU16 makes such provisions in the Preamble. Article 18 of the Preamble of GFL 
stipulates, for the confidence in the scientific basis for food law, risk assessments 
should be undertaken in an independent, objective and transparent manner, 
on the basis of the available scientific information and data. To make the risk 
assessment independent and objective, the EU has specially set up European 
Food Safety Authority (EFSA). EFSA is Alpha, a completely independent body 
responsible for risk assessment to ensure the independence of scientific analysis 
and advice. In other words, in EU food safety system, risk assessment is done 
separately from risk management. The European Commission, European 
Parliament and EU Member States are the key risk managers in the EU system 
respectively. They are responsible for determining European policies and 
making decisions to manage risks. This kind of independence is a prominent 
feature of the reform of EU food safety regulation after the Bovine Spongiform 
Encephalopathy (BSE) and genetically modified (GM) affairs since the mid-1990s 
(DREYER, RENN, 2009, p. 3). With regard to this independence, the GFL has 
prescribed it clearly. One provision is Article 36 of the Preamble, which stipulates, 
the EFSA should provide a comprehensive independent scientific view of the 
safety and other aspects of the whole food and feed supply chains, which implies 
wide-ranging responsibilities for the Authority. The other provision is Article 

16 See Regulation (EC) No 178/2002 of the European Parliament and of the Council of 28 
January 2002 (EC, 2002).

22, Paragraph 2 of the Preamble, which stipulates, the authority should provide 
scientific advice and scientific and technical support for the Community’s 
legislation and policies in all fields which have a direct or indirect impact on 
food and feed safety. It should provide independent information on all matters 
within these fields and communicate on risks.

Thirdly, this hypothesis can be further proofed by the stipulation of the law 
about food safety risk assessment of China. In fact, when we inspect the current 
law on food safety risk assessment, we can find that the legislators of China 
also define the nature of food safety risk assessment from the scientific sense, 
and provide the NFSRAEC should carry out risk assessments independently. For 
instance, Article 13, Paragraph 4 of the Food Safety Law stipulates, food safety 
risk assessment should use the scientific method, according to the information 
obtained by monitoring the food safety risk, the scientific data and other relevant 
information. 

Article 16, Paragraph 1 of the same law further stipulates, results of 
food safety risk assessment are the scientific basis to develop and revise food 
safety standards and to supervise and manage food safety. Article 5 of the 
Trial states, food safety risk assessment is based on the information obtained 
by monitoring and managing the food safety, the scientific data and other 
relevant information, and follows the scientific, transparent and the cased-by-
cased principles. Article 6 of this Trial stipulates, according to this regulation 
and the rule of the NFSRAEC, the NFSRAEC should carry out risk assessment 
independently to ensure the results of risk assessment scientific, objective and 
impartial. Any department shall not interfere in the risk assessment related to 
the task undertaken by the NFSRAEC. Clearly, these provisions use “scientific 
method”, “scientific data”, “ scientific basis”, “scientific principles” rhetoric and 
emphasize the “scientific” sense of the risk assessment, as well as the NFSRAEC 
should undertake independent risk assessment task. 

The above aspects are sufficient to show that the nature of the food safety 
risk assessment should be primarily an independently scientific career. However, 
when we further analyze the other current legal norms about the food safety risk 
assessment in China, we will find that the NFSRAEC is heavily attached to the state 
administrative organs and other bodies. This dependence is mainly reflected in 
these dimensions: With regard to the formation of the topics of food safety risk 
assessment, the NHFPC will determine them. 17 With regard to the sources of the 
food safety risk assessment tasks of the NFSRAEC, the NHFPC will issue them.18 

With regard to the information and data which the NFSRAEC needs when it 
carries out food safety risk assessment, the NHFPC is responsible for collecting 
them, and the relevant administration departments of the State Council and 
the local administrative departments, such as the agricultural administration 
organs, quality supervision administration organs, industry and commerce 

17 See the Article 12 of Regulation for the Implementation of the Food Safety Law of the 
People’s Republic of China.
18 See Article 7 of the Trial.
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administration organs, food and drug supervision and management organs, will 
help the NHFPC to collect these information and data.19 For the determination 
of the national food safety risk assessment plans and the priority assessment 
projects, the NHFPC will decide them.20 According to the assessment tasks issued 
by the NHFPC, the NFSRAEC has the duty to put forward the implementation 
program of risk assessment, however, it has to report to the NHFPC for record.21 
With regard to the implementation process of risk assessment, sometimes, the 
NFSRAEC needs supplementary information and data, however, it has to suggest 
the data and information collection programs to the NHFPC.22 With regard to 
the results of the risk assessment report, the NFSRAEC should promptly report 
to the NHFPC.23 Concerning the announcement of the results of the food safety 
risk assessment, the duty to publish in accordance with the law lies not in the 
NFSRAEC, but in the NHFPC;24 etc.

Moreover, this dependence is also reflected in the practice of the NFSRAEC. 
For example, as to the selection of members of the first session of the NFSRAEC 
in 2009, there are 42 members totally, yet, the majority of them are from the 
national ministries and theirs subordinate institutions, such as the respective 
institutions of Chinese Medicine, various professional research units, drug 
testing departments and hospitals. For the most important, the NHFPC has the 
power to hire them.25 For another example, as to the relationship between the 
NFSRAEC and its technical agency—the NFSRAC, although the current law only 
stipulates that the NFSRAEC should entrust and guide the NFSRAC rather than the 
NFSRAEC should attach itself to the NFSRAC.26 Yet, as the NFSRAC is responsible 
for collecting, conducting, analyzing relevant scientific data, scientific technical 
information, testing results about food safety risk assessment,27 therefore, in 
essence, the NFSRAEC is attached to the NFSRAC. More importantly, although 
the current laws have not stipulated that the NFSRAC should be attached to 
state administrative organs, yet, in practice, the NFSRAC attaches itself directly 
to the administrative organs. As NFSRAC is not an administrative agency, but 
an institutional organization (ShiYe DanWei), it has a Council Decision-Making 
System. In this special decision-making system, the Council is the decision-
making and supervision organization of the NFSRAC, and is responsible for 
developing plans and financial budget, deciding important affairs, formatting 
and revising the Rule of the NFSRAC. It is also responsible for the management 
authorities about the appointment of the staffs of the NFSRAC according to 

19 See Article 8 of the Trial.
20 See Article 10 of the Trial.
21 See Article 12, Paragraph 1 of the Trial.
22 See Article 12, P aragraph 2 of the Trial.
23 See Article 15 of the Trial and Article 15 of the Rule of the NFSRAEC.
24 See Article 18 of the Trial.
25 See the former MoH, Notice of the General Office of the Ministry of Health on the 
Establishment of the First National Food Safety Risk Assessment Expert Committee 
(CHINA; MOH, 2014).
26 See Article 4 of the Trial.
27 See Article 4 of the Trial.

relevant stipulation and about supervision of the NFSRAC’s operation, and so on. 
What is more, the NHFPC is the chairman of the Council. The Food 

Safety Office of the State Council and the Ministry of Agriculture are the vice 
chairmen of Council. The Industry and Commerce Administration Organ, the 
Quality Supervision Administration Organ and the Food and Drug Supervision 
and Management Organ are the members of the Council.28 Therefore, the above 
listed state administrative organs lead and supervise the NFSRAC directly. As 
the NFSRAC is the technical supporting agency of the NFSRAEC, we can easily 
deduce that the NFSRAEC is actually attached to the above listed administrative 
organs.

 Indeed, the nature characteristic of experts is value neutrality. In 
order to safeguard the scientific excellence and good reputation of experts, 
the most important means is to ensure that the experts conducting food safety 
risk assessment can be dedicated to public interests and not be influenced by 
external pressures. Because 

only purely objective science can contribute to formulate the 
policies, thus the scientists should have the right to implement the 
scientific programs autonomy, to conduct peer-review freely, to 
make the research results public, and to accept attendant rigorous 
question about scientific research methods, test procedures and 
survey results, and so on (DEHN, 2011, p. 47-48).

Thus, if the NFSRAEC can be dedicated to public interests, it can win trust 
from social public and other peers. Yet, actually, it is heavily attached to the state 
administrative organs. Maybe, from the perspective of the legislators of China, 
the original intention for the NFSRAEC to attach the administrative organs is 
to guarantee the correctness of the decisions of the administrative organs, but 
the decision-making thoughts and the missions between the administrative 
organs and the NFSRAEC have great differences, even completely opposite. The 
NFSRAEC tends to lose independence in the face of the strong administrative 
powers, and may be usually called “Queen’s Experts”. Therefore, science is 
turned into a tool of the politics.

1.3 The defect of lacking of effective “cooperative”29 network 
system 

As the NFSRAEC requires amounts of precise information, specialized 
scientific knowledge and data to deal with excellent food safety risk assessment, 
it can’t implement this task in vacuum and become an “insulated island”. 
Therefore, the NFSRAEC should promote effective cooperation with the state 
administrative organs which regulate food safety risks, with the enterprises 
which engage in food production and business, with the non-government 
organizations and the social public which also have food safety risk information. 

28 See China Food Safety (2014).
29 What needs to particularly be pointed is that I emphasize “cooperative” system, 
rather than “attached” system.
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Then, laws and regulations should provide the institutional arrangements for 
such cooperation, set up complete and efficient network system to exchange food 
safety risk information and data among all organizations, and thereby to ensure 
that NFSRAEC can conduct high-quality risk assessment. However, current 
relevant laws and regulations of China have not provided such a “cooperative” 
network system. 

As mentioned above, current laws stipulate that the NFSRAEC has no 
right to collect food risk information and data which it needs. Yet, the NHFPC 
has the authority to collect the information and data (See Table 2). In general, 
the NHFPC has two ways to do that.One is that the NHFPC appoints the NFSRAC 
to collect them; the other is that the NHFPC asks other state administrative 
organs to assist it to collect them. Obviously, such a food safety risk information 
collecting system isn’t the cooperative system that I have stated, but belongs to 
the attached system. In other words, the NFSRAEC is dependent on the NHFPC. 
Certainly, to some degree, attached system can support the NFSRAEC to conduct 
risk assessment task. However, even such an attached information and data 
collected system still have many defects, which are mainly embodied in three 
aspects. 

The first is that it will reject amounts of food safety risk information source. 
Nowadays, the main food safety risk information and data are held by the food 
production and business enterprises, various industry associations, villages and 
towns and even the consumers. But according to current system arrangements, 
the NFSRAEC can’t obtain these most important food safety risk information 
directly. The second, although the relevant departments of State Council and 
the local governments should assist the NHFPC to collect information (See Table 
2), what on earth these sectors are? And there is no provision about assistance 
approaches, assistance period and the legal consequences for no assistance. 
The third, although the NFSRAC is responsible for collecting scientific data and 
technical information relevant to food safety risk assessment and supporting 
the work of the NFSRAEC, however, its staffs, size of personnel force and 
expenditure all have defects. For example, it is just an institutional organization 
(SHI YE DAN WEI), only has no more than 200 staffs in total. There is only such 
an organization in China and is located in Beijing.30 In addition, current laws 
have not provided the ways that the NFSRAC can use to communicate and 
connect with other central and local food safety risk regulatory organizations, 
and to obtain these organizations’ assistance.

Because of the lacking of the efficient network cooperation system, 
the NFSRAEC can’t conduct risk assessment in an active and effective way. In 
practice, this is mainly reflected in nonfeasance or delayed act. The NFSRAEC 
hasn’t reported authoritative assessment opinions about some food hazards 
which are controversial in science. It hasn’t began to conduct some foods’ risk 
assessments, however, these foods’ risks are closely related to the public’s health, 
and will result in serious adverse effects once they are realized. For example, 

30 See China Food Safety (2014).

the NFSRAEC hasn’t made any scientific assessment conclusion about the risk 
of the genetically modified foods (GMF)in the market of China. For another 
example, “JiuGui Liquor” plasticizer incident and even the whole liquor-making 
industry’s plasticizer incident occurred in China in November 2012. Yet, during 
the period from May to June in 2011, a major food safety crisis triggered by 
plasticizer happened in Taiwan province of China. Then, in such a circumstance, 
China Liquor Association (CLA) was informed that liquor products of China 
contained plasticizer. So it ordered relevant liquor enterprises to investigate the 
source of plasticizer in wine. In December 2011, CLA issued announcement that 
liquor enterprises of China should further raise the sense of food safety. In April 
2012, CLA emphasized again that it would control plasticizer in liquor products 
rigorously (Li, 2012). In theory, now that Taiwan province of China has exposed 
the plasticizer incident, and the CLA also has emphasized that it would find out 
and manage plasticizer in liquor enterprises, the NFSRAEC should conduct risk 
assessment about the plasticizer’s safety limit in wine, yet, it had not taken any 
action until the 21st Century net reported this incident. Then, the NFSRAEC made 
an opinion hastily. However, the public distrusted its opinion, at the same time, 
the stock value of the whole liquor industry has taken a hit. Even though there 
are many reasons for the NFSRAEC not to conduct efficient risk assessment, 
one of the most critical reasons is that it lacks effective cooperation network 
system. For example, in this incident, those who gained risk information and 
data firstly are neither the NHFPC nor other state administrative organs, but the 
wine production enterprises and the CLA. However, according to current laws 
and regulations of China, there isn’t direct information exchange mechanism 
between the wine production enterprises, the CLA and the NFSRAEC. If the 
NFSRAEC wants to obtain the risk information and data of plasticizer incident, 
it has to go through the mediations, which are the state administrative organs. 
In other words, the state administrative organs will give the information and 
data to the NFSRAEC. Yet, the task of the administrative organs of China is not 
scientific-oriented, but for the purpose of developing economics. Between the 
health right of dispersed consumers and maintaining local food enterprises’ 
interests to promote economic growth, the administrative organs always 
overbalance food production enterprises. Therefore, it is easy to understand 
why the NFSRAEC delayed to conduct risk assessment of the plasticizer in wine.

2 THE DEFECTS OF THE INTERNAL DIMENSION OF THE 
GSOFSRAO 

If the external dimension of the governance structure mainly focuses 
on system arrangements between the NFSRAEC and the state administrative 
organs, the internal dimension of the governance structure should analyze 
the configuration of the legal authorities of the constituent components of the 
NFSRAEC and its operating mechanism. But, it is regretted to find that the internal 
dimension of the GSoFSRAO also has defects, which are mainly embodied in the 
following two aspects.
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1. The configuration of the legal authorities of the constituent components 
of the NFSRAEC is in the state of “loss ” (See Table 4). The Food Safety Law 
stipulates China should set up food safety risk assessment institution and the 
NFSRAEC is responsible for undertaking food safety risk assessment tasks, 
but this law doesn’t stipulate the internal constituent components of the 
NFSRAEC, let alone the configuration of the legal authorities of the constituent 
components. The Trial also doesn’t directly provide the constituent components 
of the NFSRAEC. Only in Article 4, Paragraph 1 of this regulation states that the 
NFSRAEC should be set up according to its own regulation. That is to say, the 
NFSRAEC should provide the internal dimension of its governance structure 
through its own Rule. On 12 April 2012, General Office of the former MoH issued 
Rule of National Food Safety Risk Assessment Committee of Experts (hereinafter 
referred to as the Rule for short). According to the second chapter of the Rule, 
the NFSRAEC includes a director of the committee members, two or three 
deputy directors of the committee members, a general secretary, two or three 
deputy general secretaries and several members. Meanwhile, it also sets up 
some special working panels31, Secretariat 32and some temporary working 
groups. What are the legal authorities of these specific constituent components? 
Through analyzing the Rule’s relevant articles, their legal authorities are 
rather poor. One reason is that Food Safety Law and other laws don’t stipulate 
clearly. The other reason is that the validity level of the Rule is so low that it 
can’t give them enough authorities. However, the more important reason is that 
the NFSRAEC is attached to the NHFPC and other state administrative organs. 
Some legal authorities which should belong to the NFSRAEC are carried out 
by the NHFPC and other state administrative organs, such as the authority of 
collecting food safety risk information and data. Therefore, it can be described 
that the configuration of the legal authorities of the constituent components of 
the NFSRAEC is in the state of “loss”. Thus, the NFSRAEC is difficult to achieve 
the legislative mission stipulated by Food Safety Law and other laws. For 
example, the Rule doesn’t provide the types of the special working panels and 
theirs authorities, only in Article 7 roughly provides that the NFSRAEC can set 
up special working groups that are responsible for conducting risk assessment 
in different food safety fields. Obviously, these broad stipulations will seriously 
affect the efficiency of the NFSRAEC to conduct risk assessment. As the types 
of food safety risks are various, the members of the NFSRAEC could not be the 
specialists in all food fields. Strikingly contrast with the Rule’s rough stipulation, 
GFL issued by EU in 2002 stipulates that the EFSA should build eight scientific 
panels to conduct different types of food safety risk assessment respectively, 
those are: the panel of pollutions in the food chain; the panel of addictive, 
products or substance used in feed; the panel of plant protection production and 
residues; the panel of GM organisms; the panel of medical products, nutrition 
or substance; the panel of biological hazard; the panel of animals’ health and 

31 Special working panels are responsible for conducting risk assessment in specialized 
fields. 
32 The Secretariat is the standing office of the NFSRAEC.

welfare and the panel of plant health33 provided by the fourth Paragraph of 
Article 28. Most importantly, Article 28 of GFL and Decision on the Selection of 
Members of the Scientific Committee, Scientific Panels and External Experts issued 
by EFSA and other guidelines all stipulate these scientific panels’ responsibilities 
in detail.34 For another example, Article 15 of the Rule stipulates declaration of 
interests of members of the NFSRAEC rather concisely, that is, they should avoid 
undertaking risk assessment relevant to their own interests. But what kinds of 
interests that they should apply for withdrawal? Who should decide the interest 
affairs which they need to apply for? To whom should they apply for withdrawal? 
What legal results should take if they don’t apply for? When should they apply 
for? If the director of the members of the NFSRAEC applies for withdrawal, 
who should perform his authorities temporarily? If they have engaged in food 
safety risk assessment relevant to their own interests, what’s the validity of the 
opinions of risk assessment given by them? Who should take the responsibility 
of supervision? If they disagree with the withdrawal decision, how should they 
apply for the relief? Obviously, these questions all involve sensitive matters of 
withdrawal. If the current laws can stipulate the authorities of corresponding 
subjects, it is very important to ensure the legality of the actions of the members 
of the NFSRAEC. However, the Rule doesn’t stipulate those issues. In addition, 
the current laws and the Rule don’t stipulate other quite important issues either, 
such as the activity expenditure of the members of the NFSRAEC, the legal 
liability of the members and how to solve the divergence opinions among the 
members of the NFSRAEC and between the members of the NFSRAEC and other 
peer experts. 

In my opinion, current laws and regulations don’t stipulate or only 
stipulate broadly about the legal authorities of the NFSRAEC, which doesn’t 
mean that the NFSRAEC has a great range of discretions. On the contrary, such 
stipulation restricts its behavior capability. 

2. The operating mechanism of the NFSRAEC is in a closed state. Sunlight is 
the best preservative. Transparency is the first point of the rule of law. Americans 
have ever commented on the transparent and open system in administrative 
law in such a way, and nothing could destroy democracy more than secrets. If 
public don’t know the practical situations, it will become empty words about 
autonomy and citizens’ participation in state affairs as much as possible (WANG, 
1995, p. 959). Indeed, the NFSRAEC conducting food safety risk assessment also 
needs to meet basic requirements of the rule of law, to comply with fair and 
transparent principles and to accept peer experts’ and the public’s participation 
and supervision. Otherwise, science is probably “abused” or “utilized” by short-
term economic or political interests, thus leading to a consequence that the social 
public are hardly to trust the risk assessment opinions issued by the NFSRAEC. 
However, the NFSRAEC’s current operating mechanism can be described as a 
sealed waterproof compartment, and the members of the NFSRAEC conduct 

33 Until 2012, there have been 10 scientific panels (HUBERT, 2012). 
34 See EC and UFSC (2014).
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food safety risk assessment mysteriously and serve the administrative organs 
secretly. 

However, Food Safety Law doesn’t provide whether the NFSRAEC needs 
to comply with the fair and transparent principles or not. Neither does the 
Regulation for Implementation of the Food Safety Law. The Article 15 of the 
Trail stipulates that NFSRAEC should promptly report risk assessment results 
to the NHFPC, but does not stipulate that the NFSRAEC has the duty to issue risk 
assessment reports to the public. Article 18 of the Trail stipulates the NHFPC 
issues food safety risk assessment results to the public in accordance with the 
law. Thus, these articles refuse that the NFSRAEC has the authority to issue risk 
assessment results. Article 25 of Measures of the NHFPC to implement Food Safety 
Law of the People’s Republic of China (hereinafter referred to as the Measures 
for short) repeats the stipulation of the article of the Trail. But some provisions 
in the Rule further strengthen such a sealed state. For example, Article 25 of 
the Rule stipulates that such kinds of documents as risk assessment results, 
reports and opinions should be signed by the director of the NFSRAEC or deputy 
director of the NFSRAEC authorized by the director, and then the Secretariat 
of the NFSRAEC reports them to the NHFPC. Through analyzing briefly these 
laws and regulations that stipulate that the NFSRAEC should conduct food 
safety risk assessment publicly, it is easy to find that the operating mechanism 
of the NFSRAEC conducting food safety risk assessment is only open to the 
state administrative organs, especially to the NHFPC and the food safety risk 
assessment information exchanging between the administrative organs and the 
NFSRAEC is in a lined and unilateral way. 

By investigating food safety risk assessment practices conducted by the 
NFSRAEC, we can find that neither the public nor the peer experts can accept 
this kind of openness. For example, according to 21st Century Net’s report on 19 
November 2012, plasticizer percentage in “JiuGui Liquor” tested by the third 
party exceeded the provision of the former MoH as high as 260%, which aroused 
the public’s strong fear. After two days, the officers from the State Administration 
of Quality Supervision (SaoQS), the former MoH and the NFSRAC told the 
reporter of Xinhua News Agency that the NFSRAEC had concluded that if one 
person drinks 1 kg liquor with the plasticizer percentage as media reported35, 
the plasticizer wouldn’t impair health according to China’s per capita expected 
life span, by the terms of the universally-used risk assessment methods and 
the body’s tolerant intake recommended by EFSA (CHEN, 2012). Obviously, this 
opinion is the scientific risk assessment conclusion about the plasticizer’s safety 
limit in “JiuGui Liquor”, which should win respect from the social public and 
peer experts. However, the public and peer experts don’t. It can be reflected not 
only that the “JiuGui Liquor” stock stopped dropping on the day of resumption 
because of investors’ numerous selling, but also the whole liquor industry’s 
market was engulfed. What is the worst, the experts and scholars doubted the 
risk assessment opinion (DOU, 2012). Because, the Letter of the former MoH 

35 That is 1.08mg/kg.

General Office’s officials notifying Phthalic acid esters’ largest residues in food 
and food additives (the 551st document) (hereinafter referred to as the Letter 
for short)issued by former MoH in June 2011, which stipulates the plasticizer’s 
largest residue is 0.3mg/kg, and this limit is based on risk assessment result 
(CHEN, 2012). However, the SaoQS, the former MoH and the NFSRAC in charge of 
this incident considered that any person who drinks 1 kg “JiuGui Liquor” whose 
plasticizer percentage is 3 times than the largest residue limit regulated by the 
Letter would not harm the people’s health, which absolutely deviates from the 
limit made by the former MoH. At this time, anybody will expect that the SaoQS, 
the former MoH or the NFSRAC should explain the relationship between this 
risk assessment result and the safety limit stipulated by the Letter. They also 
should publish the basic information and data on which the risk assessment 
opinion has been based. However, they didn’t further explain and state.

In my opinion, such an operating mechanism assumes that, in China, 
the NFSRAEC organized by the administrative organs is the only institution 
which grasps science knowledge and represents the public interests. As to the 
peer experts or the public, this operating mechanism’ implicit meaning is that 
“we” (members of the NFSRAEC) are scientists and have been equipped with 
necessary specialized knowledge and will keep “your” (the peer experts or the 
public) interests in mind forever, so please trust “us”. “You” need not to conduct 
these trifling matters about risk assessment personally, by the way, even though 
“we” explain the food safety risk assessment results to “you”, “you” can never 
understand at all. “we” will make sure that “you” are in absolute safety. However, 
this subtext underestimates the complexity of food safety risk assessment, 
conceals the reality that the interests of the food production business and the 
interests of the government are often overlapped. 

What is worse, this subtext dwarfs the intelligence level about food safety 
assessment of the public or peer experts. In fact, more and more peer experts 
and independent public (those may not be equipped with scientific expertise, 
but they care about food safety risk matters)are collecting food safety risk 
information through network and making themselves as skilled “interveners” 
about food safety risk disputes. Compared with more than a decade years 
ago, nowadays, the public have a big advantage in gaining food safety risk 
information source, such as through network, document retrieval, network 
facilities, and specialized academic periodicals about food. What’s more, this 
advantage will be strengthened increasingly in the future. That is to say, from 
now on, all the disputes about food safety risk will be open on the international 
level. Thus, the sealed operating mechanism of the NFSRAEC has been out of 
date. At the same time, peer experts and the public always require the NFSRAEC 
should open the total process of food safety risk assessment. Therefore, the only 
reasonable response is to open food safety risk assessment process. However, in 
the face of the change of the public’s expertise ability, the administrative organs 
and the NFSRAEC still follow outdated operating mechanism. Then, the negative 
consequence is that the public and peer experts will not trust risk assessment 
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opinions made by the NFSRAEC at all. 
Strikingly contrast with the NFSRAEC ’s sealed operating mechanism, 

EFSA has attached great importance to the openness and transparency of the 
process of food safety risk assessment. For example, Guidance of the Scientific 
Committee on Transparency in the Scientific Aspects of Risk Assessments 
carried by EFSA’s Scientific Committee has pointed that the transparency in 
risk assessment can contribute to consumer confidence in the whole process 
of food safety risk assessment.36 Implementing Measures of Transparency and 
Confidentiality Requirement made by EFSA’s Management Board also holds that 
through availability of objective, reliable and easily accessible information, 
a rather high level of openness and transparency principle contributes EU 
institutions, the general public and interested parties to confidence in food 
safety risk assessment process.37 In addition, Article 38 of GFL highlights the 
importance for EFSA of ensuring a high level of transparency when carrying 
out food safety risk assessment. According to Article 38 (1) of GFL, EFSA should 
make them public without any delay, in particular: (a) agendas and minutes of 
the Scientific Committee and Panels; (b) the opinions of the Scientific Committee 
and Panels immediately after adoption; including minority opinions (if any); (c) 
the information on which opinions are based; (d) the annual declarations of 
interests made by selected people participating in its work; (e) the results of its 
studies; (f) the annual report of its activities; and (g) requests from the European 
Commission, the European Parliament or a Member State for scientific opinions 
which have been refused or modified and the underlying justifications. Finally, 
according to Article 38 paragraph 3 of GFL, EFSA shall lay down in its internal 
rules the practical arrangements for implementing the transparency rules 
mentioned above.

Table 2. Organizations or bodies relevant to GSoFSRAO in terms of 
current laws or rules of China

Name The legal status Main legal basis
National Food 
Safety Risk 
Assessment 
Expert Committee 
(NFSRAEC)

Being responsible for the 
authorities of implementing 
food safety risk assessment.

Article 13 of Food 
Safety Law; Rule of 
the NFSRAEC.

National Food 
Safety Risk 
Assessment Center 
(NFSRAC)

Being one of the national 
technical agencies in charge 
of risk assessment.

Article 4 of the 
Trial.

36 See EC and EFSA (2014b).
37 See EC and EFSA (2014c).

National Health 
and Family 
Planning 
Commission 
(NHFPC)

The successor of the food 
safety risk assessment 
functions of the former 
MoH. Being responsible 
for the authorities of 
leadership, organization, 
commandment and 
decision of food safety risk 
assessment, etc.

Articles 3, 7, 8, 
9, 10, 12, 13, 14, 
15, 16 and 18 of 
the Trial. Article 
13 of Food Safety 
Law; Article 12 
of Regulation. 
Articles 20 and 21 
of Measures.

Food Safety 
Committee of 
State of Council 
(FSCoSC)

It is a high-level deliberation 
and coordination agency 
about food safety and 
responsible to analyze food 
safety situation, deploy 
supervise and coordinate 
food safety task.

Article 1 of the 
Notice.

Other State 
Council 
Departments, 
such as National 
Food and Drug 
Supervision and 
Management 
of Bureau 
(NFDSMoB) 

Being responsible for 
the authorities of putting 
forward the requirement 
of of food safety risk 
assessment and offering 
relevant information and 
materials to the NHTPC. 
They have the right of 
receive the results of the 
risk assessment from the 
NHTPC.

Article 15 of Food 
Safety Law; Article 
8 of the Trial.

 Local government 
and its 
departments 

 Being responsible the 
authorities of assisting the 
relevant departments of 
the State Council to collect 
information and material 
involved food safety risk 
assessment.

Article 8 of the 
Trial.

 The public 
and social 
organizations.

 They have the right to 
report the NHFPC the risk 
of food safety. The NHFPC 
will decide whether ask the 
NFSRAEC to assess the risk 
or not.

Article 7 of the 
Trial.
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3 BASIC PRINCIPLES OF REBUILDING THE GSOFSRAO OF 
CHINA 

The above analysis shows that the current GSoFSRAO has many defects, 
which seriously restricts the NFSRAEC to carry out the high-quality food safety 
risk assessment, and can not meet the public’s requirements either. But, getting 
out of the trouble is not to modify it in a small scale, but to reconstruct it. In my 
opinion, when the Chinese Government wants to reestablish her GSoFSRAO, she 
should follow these three main principles.

3.1 She should comply with the principle of scientific 
excellence

the principle of scientific excellence means, when designing the GSoFSRAO, 
the legislators (including administrative organs who make administrative 
rules and regulations and other documents) should ensure that the NFSRAEC 
can obtain the latest food safety risk information and data with cost as low 
as possible,38 thus, the risk assessment results can meet the standard of high-
quality science, can withstand questions or refutation from peer experts at 
home and aboard or doubt from the public, and can also provide scientific basis 
for the administrative organs and even for the international food safety risk 
regulation organizations which formulate food standards, laws and regulations 
and regulate food safety risk. It should be pointed that scientific excellence is not 
only reflected in the fact that the NFSRAEC can obtain precise risk assessment 
data, information and scientific methods at a time or during a period, but also 
in the one that it can continuously receive the updating information and science 
methods with the development of the scientific technology. The reasons that 
regard scientific excellence as the overriding principle of the reformation of the 
GSoFSRAO are mainly based on three aspects. 

Firstly, this principle can promote general public to trust food and food 
safety risk regulatory system of China. As we all know, there have been a lot 
of massive food safety incidents in China, which led to the general public do 
not trust food safety risk assessment system and even the whole food safety 
legal system of China any more. For example, Chinese people often favor aboard 
milk powder.39 In my opinion, the most effective way of restoring the public 
to confidence in food and food safety risk regulatory system is to boost the 
performance of food safety risk assessment system and even the whole food 
safety risk regulatory system. However, the fundamental solution to boost 
performance is to guarantee scientific excellence of food safety risk assessment 

38 According to Oliver. E. Williamson, the main function of governance structure lies in 
reducing transaction costs, but the modes of cost and performance in different governance 
structures have different advantages. Therefore, when regarding the principle of scientific 
excellence as one of the main principles of rebuilding the GSoFSRAO of China, we should 
emphasize how to saving cost that the NFSRAEC will take (CUI; LU, 2009, p. 104-108). 
39 See “Half an Hour of News of CCTV, Investigation Results: 70% Respondents Don’t 
Choose Milk Powder Made in China” (CHINA NEWS, 2014). 

institution. This is because, as one well-known scholar has declared (RENN, 
2008, p. 255), the performance of the institution is the fundamental way that the 
institution can obtain confidence from the people. The higher the institution’s 
performance, the more they can get confidence from the people. 

Secondly, this principle can effectively realize the mission imposed by the 
legislator to the NFSRAEC. Article of 16 of Food Safety Law stipulates that the 
results of food safety risk assessment are the scientific basis to develop, revise 
food safety standards and to supervise and manage food safety. This stipulation 
means that food safety risk assessment opinion issued by the NFSRAEC is the 
benchmark of the administrative organs to regulate and supervise food safety. 
As the benchmark, the NFSRAEC must use scientific way and sufficient and 
reliable information and data, when it carries out food safety risk assessment. 
Otherwise, it is difficult to realize its legislative mission. 

Thirdly, this principle can deal with the complexity and uncertainty 
of food safety risk matters. Under the circumstances that food scientific 
technology develops and food trade globalizes rapidly, food safety risk matters 
are increasingly complex and filled with many uncertainties, therefore, the 
food safety risk assessment experts do not have the “crystal balls” which grant 
whatever is requested. Sometimes, the members of the NFSRAC can not judge 
correctly whether or not one kind of food safety hazard will cause adverse effect on 
people according to theirs current scientific evidence and knowledge (LAUDAN, 
1996, p. 169). There are many reasons for this uncertainty. For example, experts 
may have trouble in quantifying and recognizing food safety hazard’s causality 
between special observable outcomes and numbers of potential pathogenic 
agents. The essence of this difficulty can be traced back to the pathogenic agents’ 
mutual effects which have a synergy function and an antagonism function, to 
the delayed period between causes and outcomes, to the variation between 
individuals and to the interference variables, and so on. For another example, 
the processes of distribution, metabolism, conversion, composition, excretion 
and accumulation of harmful substances in the food’s entering people’s body 
are more complex than matters involved in drug toxicology. When the members 
of the NFSRAEC do epidemic investigation among the people about the harmful 
substance in food, they will be affected by many factors, such as region, human 
race, age, gender, habit and individual difference, which means the epidemic 
investigation has many uncertainties. Because of the moral constraints, the 
members of the NFSRAEC have to use animals to implement toxicology research. 
However, there will also be uncertainties in these processes. Due to the animal 
experiment’s long span, the members of the NFSRAEC will be difficult to choose 
samples rapidly. Besides, there will many factors affecting the members to 
do animal experiment and different animals react differently, therefore, the 
experiment is also very complex. Thus, the animal experiment results may 
not exactly reflect the people’s reaction to the same harmful substance in food, 
which may produce many differences and uncertainties (SHEN, 2011, p. 24-25). 

This complexity and uncertainty will add difficulties to the members 
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of the NFSRAEC when they carry out the risk assessment. Improving the 
knowledge structure of the members of the NFSRAC and promoting the level 
of predicting model tools can reduce such uncertainty, but it needs sufficient 
scientific resources. For the third example, sometimes, the analytical methods of 
the members of the NFSRAEC are full of uncertainties. We can use the epidemic 
investigation to explain it. When the members do epidemic investigation, 
they can only use some investigated sample. When they make the conclusions 
obtaining from small samples to extrapolate other groups, uncertainty are also 
caused. What is more, the investigated samples selves have many differences 
as well. Some investigated samples are allergies, which will produce allergic 
reaction to some food. Therefore, some data gained from allergic samples are 
difficult to apply to those who aren’t allergies. At this point, the members need 
numerous data and samples and get help from advanced scientific methods. 
Otherwise, they can not obtain complete original information or data. Moreover, 
the members of the NFSRAEC may be ignorant about some newly-found food 
safety hazards, such as GM food safety hazard. In order to change this ignorance, 
they have to do more trials and investigations, even wait for relevant scientific 
theory’s development. If there is no strong science and technology to support 
their work, they can not carry out food safety risk assessment precisely and 
certainly.

3.2 She should comply with the principle of independence
Although the current laws and regulations about food safety risk 

assessment stipulate that the NFSRAEC should conduct risk assessment 
independently, this principle stated in current laws and regulations isn’t 
the one that China Government should follow when she wants to reform the 
GSoFSRAO. In my opinion, at least, the independent principle contains three 
meanings: firstly, from the angel of the organization, the NFSRAEC will not be 
attached to the state administrative organs any more, especially to the NHFPC. 
It is such a kind of organization, according to the law, that conducts food safety 
risk assessment independently and undertakes legal liability independently, 
possesses independent expenditure, has enough staffs and facilities. 

Secondly, the NFSRAC should conduct risk assessment independently 
according to public interests and be loyal to scientific facts. In detail, the 
NFSRAEC, its constituent components, including the director, the deputy 
director, the general secretary, the deputy general secretary, members, special 
working panels, secretariat and temporary working groups, all should regard 
public interests as the only basis of taking actions. Thirdly, the members of 
the NFSRAEC should be independent of any external influences, especially 
independent of enterprises and other stakeholders, when they carry out risk 
assessment.

The reasons that regard independence as one of the principles that the 
Chinese Government should comply with are mainly based on two aspects. 

Firstly, in order to learn lessons from “Sanlu tainted milk powder” 

incident, a typical food safety crisis, the improper relationship between the food 
production enterprises and the risk assessment organs should be cut off. Thus, the 
former can not influence the latter inappropriately. “Sanlu tainted milk powder” 
incident was exposed on 11 November 2008, which reflected the administrative 
organs and their hired experts did not conduct risk assessment promptly. Three 
months before “Sanlu tainted milk powder” incident was completely exposed, 
on the net of SAoQS of China, some consumers complained that some babies had 
suffered from kidney stones after consuming Sanlu milk powder. On 16 June 
2008, a local hospital of Gansu Province had ever reported babies’ kidney failure 
cases to the Health Department of Gansu Province. However, the SAoQS and 
the former MoH didn’t carry out risk assessment of Sanlu tainted milk powder. 
Until 3 August 2008, Sanlu Company reported the tainted milk powder incident 
to Shijiazhuang Government in Hebei Province, but Shijiazhuang Government 
didn’t organize experts to conduct risk assessment. When the former MoH 
organized survey panel to investigate Sanlu Group’s milk powder in the middle 
of September 2008, it had missed the key period of dealing with Sanlu tainted 
milk powder crisis (QI, 2011, p. 39-40). 

With regard to the reasons why the state administrative organs or 
relevant organizations didn’t conduct risk assessment of melamine-tainted milk 
timely, different scholars may have different opinions. However, in my opinion, 
the most important reason is that the manufacturer of Sanlu milk powder --- 
Sanlu Company, which has a close interest relationship with the administrative 
organs. To a great degree, the SAoQS and the former MoH, especially 
Shijiazhuang Government in Hebei Province, didn’t carry out risk assessment 
and other food safety risk regulatory measures timely because Sanlu Company 
was one of the top 100 of food industries in China and a big taxpayer in Hebei 
Province. In other words, the administrative organs’ decisions were to protect 
food production enterprises and short-term marketing interests, and were to 
avoid increasing public finance expenses, and were to serve for political needs, 
but not for scientific needs. Obviously, the decision of the administrative organs 
were no more than to maximize short-term interests. As a basic conclusion of 
the New Institutional Economics has shown, a person, whether a government 
officer or an enterprise owner, does his own choice and pursues his own aim 
within the bound of the system (LU, 2012, p. 18). However, when we recall those 
babies who were hurt or killed by consuming tainted milk powder, when we 
recall the administrative organs didn’t initiate risk assessment procedure until 
some babies had died, we can’t bear such technical manipulation at the cost of 
people’s health. To prevent similar mistakes from being made again, the Chinese 
Government must abide by the independent principle if she wants to really 
reform the GSoFSRAO. 

Secondly, starting from the fact that the nature of food safety risk 
assessment is a scientific career, the Chinese Government should also comply 
with the independence principle. Essentially, the food safety risk assessment 
means that technical experts resort to technical rationality and specialized 
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knowledge to calculate some substance’s hazard possibility for the targeted 
group. Thus, this is very different from the functions implemented by the 
administrative organs which regulate the food safety risk. After all, science can 
provide valuable information for risk regulatory decision, but science per se can’t 
guide how to make regulatory decisions. The overwhelming value of science is 
precision, that is, risk assessment must determine objective probability of some 
food safety hazards. Anyway, the goal of the GSoFSRAO is to make sure that the 
NFSRAEC can reveal food safety risk objectively, which provides basis for the 
decison of the administrative organs, while the administrative organs will take 
other factors into account when conducting food safety risk regulation. As NRC 
of United States has declared, an agency decision-making process that entails 
consideration of political, social, economic and engineering information with 
risk-related information to develop, analyze and compare regulatory options 
and to select the appropriate regulatory response to potential chronic health 
hazard. The selection process necessarily requires the use of value judgments 
on such issues as the acceptability of risk, the reasonableness of the costs of 
control (NRC, 1983, p. 18-19). Therefore, if the GSoFSRAO designed by the 
Chinese Government makes the NFSRAEC be attached to the state administrative 
organs as food safety risk regulator, or be captured easily by food production 
and business enterprises, or be confused the authorities between assessment 
and regulation, the risk assessment opinions of the NFSRAEC will be inevitably 
unfair and unscientific. Science will be “abused” or “manipulated” as well.

3.3 She should comply with the principle of transparency
This principle is mainly aimed at the operating mechanism of the 

NFSRAEC. In my opinion, at least, the principle of transparency contains five 
level meanings. Firstly, the whole process of food safety risk assessment carried 
out by the NFSRAEC should be open to relevant state organs and the public. 
Unless there is confidentiality clause in accordance with law, the process must 
be publicized. Secondly, in order to conform to the principle of transparency, the 
scientific opinions of the NFSRAEC should have the nature of understandability 
40 (especially for the public), duplicability and validation which can be repeatedly 
used by peer experts at home and abroad. Thirdly, if possible, the assessment 
methods used by the NFSRAEC should be kept consistent. Fourthly, the procedure 
that the NFSRAEC proposes scientific opinions should be based on generally-
recognized and best-practice standards, such as peer review. Fifthly, when the 
NFSRAEC is asked to put forward scientific advices in a limited time (such as, in 
an emergency state), it should explain the uncertainty of these scientific advices.

The reason that regards the principle of transparency as one of principles 
of the reformation of the GSoFSRAO is mainly based on supervising the risk 
assessment action of the NFSRAEC, so that it will be responsible for the public 

40 Therefore, what needs is to transform “specialized terms” used by the members of 
the NFSRAC into “common sense terms” which can be understood by social public (WU, 
2012, p. 129).

interests. Yet, now that the members of the NFSRAEC are the authoritative 
experts in the field of food safety risk assessment, why we need to supervise 
their activities? I will explain it from two sides.

One side is that the science and the experts have inherent limitations. 
One well-known scholar has generalized these limitations into six aspects: 
the experts are often blinded by the received wisdom of their discipline and 
fail to realize that the present state of knowledge is not the ultimate one; The 
experts tend to be overconfident and reluctant to change their views, even when 
confronted with conflicting opinions from other, equally qualified experts; 
Members of the peer community, who have helped to establish the conventional 
wisdom of discipline, may be especially inclined to defend it against challenge; 
The experts are also hired by some industries and administrative organs, and 
they will provide advisory opinions which may be in favor of the enterprises 
or the government organs, more or less, which leads to being captured by the 
government organs or the enterprises; The experts who succeed in one field can 
lead them to assume that their opinions are equally valid in other areas; Quite 
apart from the problem of motivational biases, the use of expertise in public 
arenas often has a peculiarly antidemocratic flavor because problems excluding 
nontechnical aspects that are important to people. (OTWAY, 1992, p. 218-219). As 
food safety risk assessment is a scientific activity, it is certainly difficult to escape 
these inherent limitations of the scientific activity in a general sense. 

The other side is, as described before, that food safety risk matters per 
se have complexity and uncertainty, which results in some human errors of the 
assessment of the experts, and even faults. The Scholar has also generalized 
four aspects: Overconfidence in the ability to foresee all possible failure; 
Insufficient sensitivity to problems of small sample sizes; Failure to foresee 
system interactions and interdependencies; Calibration errors and cognitive 
dissonance (FREUDENBURG, 1992, p. 231-237) 

As the NFSRAEC may have these limitations, certainly, the public, 
stakeholders and peer experts should supervise and evaluate them. If we reform 
the GSoFSRAO according to the principle of transparency, we can supervise 
the members of the NFSRAEC better, thereby avoid science from being abused 
or utilized for political and economic reasons, and ensure risk assessment 
results to conform to scientific effectiveness standards,41 make the NFSRAEC be 
responsible for the public interests and gain the confidence from the public. 
As one scholar has ever pointed, through open decision-making procedure, 
original decision-making process is under public opinion’s supervision, which 
reduces the possibility that administrative bureaucracy profits for themselves 
or others, strengthens responsibility supervision mechanism, and raises the 
public’s trust toward the government (BREGER, 1996, p. 425). Even though, this 
idea is mainly targeted to administrative organs, it can also apply to the actions 
of the NFSRAEC. 

41 That is detectability, low errors, peer review and universally-recognized (CAUDILL, 
2007, p. 185-195). 
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4 GENERAL IDEAS OF RECONSTRUCTING THE GSOFSRAO
 According to the basic principles mentioned above, the key point to 

reconstruct the GSoFSRAO is that the state administrative organs, especially 
the NHFPC, should change their functions. The Chinese Government should 
distinguish food safety risk assessment as a science career from food safety risk 
regulation which is mainly a value judgment career. Those two different careers 
achieve their values respectively. As one researcher has pointed, unless we have 
realized the government’s real responsibility in health and environment field, 
otherwise, we would continue to waste the scarce resources to pursuit the non-
optimal risk reduction program (DEHN, 2011, p. 47-48). The state administrative 
organs should concentrate on fulfilling food safety risk regulatory function, yet, 
the independent scientific organizations should be responsible for assessing food 
safety risks. That is to say, “rendering to Caesar the things which are Caesar’s and 
rending to God the things that are God’s”. By changing the functions of the state 
administrative organs, the external dimension of the GSoFSRAO will take on a 
new look, and the relationship among the NFSRAEC and the state administrative 
organs and other organizations can be remolded. Meanwhile, the NFSRAEC and 
its constituent components should be given more authorities to conduct food 
safety risk assessment independently, objectively and excellently. Certainly, 
it is necessary to make the NFSRAEC from behind the scenes to the front and 
to facing the public directly, when it implement food safety risk assessment. 
Therefore, the internal dimension of the GSoFSRAO will also be reformed.

4.1 Rearranging the relationship between NFSRAEC and state 
administrative organs 

The principle of independence demands the NFSRAEC should not be 
attached to the state administrative organs, especially to the NHFPC. The principle 
of scientific excellence demands that the NFSRAEC and the state administrative 
organs should cooperate effectively, make full use of information, technique, 
data and human resources that the administrative organs can obtain, and save 
institution operation costs as low as possibly. Therefore, the administrative law 
should make the following institution arrangements:

a) The administrative law should clarity the legal status of the NFSRAEC 
as the administrative subject.42 

b) The administrative law should reposition the relationships between 
the NFSRAEC and the state administrative organs. 

42 In Chinese administrative law, the concept of the administrative subject has special 
means, which is different from the concept of the state administrative organ. It is means 
that, in the administrative law relationship, the party who has the administrative power 
has the right to executive the power in its own name and to take the legal consequence. Its 
scope includes the state administrative organ, other organs conferred the administrative 
power by the laws and regulations, such as industry associations. However, if and only 
if these organs are carrying out the administrative power, they are the administrative 
subject (JIANG, 2005).

4.2 Rearranging the relationship between the NFSRAEC and 
other subjects 

The principle of scientific excellence also requires the Chinese 
Government should adjust the relationship between the NFSRAEC and other 
subjects except for the administrative organs, meanwhile, builds new legal 
relations, especially, designs various network systems or cooperative systems 
that can help the NFSRAEC to conduct food safety risk assessment effectively. 
Such systems are analogous to the hands, feet, eyes or ears of the NFSRAEC, 
which place them around the country, thus helping it conduct high-quality risk 
assessment rapidly. Current laws and regulations don’t have enough provisions 
about these systems.
Table 3. Comparing the current state of external dimension of the 
GSoFSRAO with that of the reformation state.

Items Current state Reformation state
Relationship with 
the NHFPC.

NFSRAEC is heavily 
dependent on NHFPC. To 
a great extent, the former 
is the managed objective 
of the latter. 

One is the 
cooperative 
relationship and 
the other is the 
principal-agent 
relationship.

Relationship with 
the FSCoSC.

As the managed objective 
of the NHFPC, the 
NFSRAEC has not any 
direct relationship with 
the FSCoSC.

With the same 
as the NHFPC, 
the NFSRAEC is 
a member of the 
FSCoSC.

Relationship with 
the NFASRC.

The NFSRAC is the 
technical supporting 
agency of the NFSRAEC.

The NFSRAC will be 
an internal organ of 
the NFSRAEC.

Relationship 
with other 
State Council 
Departments 
or the local 
government and 
its departments

As the managed objective 
of the NHFPC, the 
NFSRAEC has not any 
direct relationship with 
other State Council 
Departments or the local 
government and its 
departments.

One is the 
cooperative 
relationship and 
the other is the 
principal-agent 
relationship.

Relationship with 
the stakeholders 
of food safety risk 
assessment.

As the managed objective 
of the NHFPC, the 
NFSRAEC has not any 
direct relationship with 
the stakeholders.

The relationship 
between them is the 
mutual cooperative 
and supportive.
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1. Adjusting the relationship between the NFSRAEC and the NFSRAC 
(See Table 3). 

2. Building the negotiation platforms among the stakeholders of food 
safety risk assessment (See Table 3). 

3. Establishing all kinds of network focal points. 
4.3 Granting the NFSRAEC and its constituent components 
more authorities

The principles of scientific excellence, independence and transparency 
require that the authorities of NFSRAEC and its constitute components should be 
no more in the state of “loss”, but should be granted more authorities, that is, the 
legislators should give them enough authorities and corresponding obligations, 
which can overcome the state of science deficit. To this question, I will list some 
important authorities (See Table 4).

a) The NFSRAEC should have the authority of conducting risk assessment 
actively. 

b) The NFSRAEC should have the authority of reporting scientific results 
of food safety risk assessment to the state administrative organs and 
issuing them to the public. 

c) The NFSRAEC should have the authority of selecting high-level 
scientific experts. 

d)  The NFSRAEC (including its members) should take the obligations of 
stringent and comprehensive interests declaration and withdrawal. 

e) The NFSRAEC should fulfill the obligations of peer review. Peer 
review is an important measure to ensure the risk assessment results 
of the NFSRAEC to reflect scientific excellence. 

f) The NFSRAEC should have the authority of independent financial 
budget. 

Table 4. Comparing the current state of internal dimension of the 
GSoFSRAO with that of the reformation state 

Items The current state The reformation state
The operating 
mechanism of 
the NFSRAEC

In a great extent, it 
is in a closed state 
and only open to the 
administrative organs, 
especially to the NHFPC.

Openness and 
transparency are the 
basic principles, and the 
principle of confidentiality 
is an exception.

Legal 
authorities of 
the constituent 
components of 
the NFSRAEC

They are in the state 
of “loss ”. Their legal 
authorities are rather 
poor.

They have enough 
authorities and 
corresponding obligations, 
such as the authority of 
conducting risk assessment 
actively, of selecting high-
level scientific experts, etc.
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THE MECHANISM OF CONSUMER’S BRAND 
LOYALTY BASED ON NEUROMARKETING

Zeyu LI1

Guoqin BU2

1 INTRODUCTION
The consumer’s brand loyalty is playing a key and decisive role in the 

consumer-based brand equity conceptualization and measurement (AAKER, 
1991). The basic conception of consumer’s brand loyalty can be divided into three 
types. Firstly, Tucker (1964) defined the extent of brand loyalty as continuous 
behavior of buying the products of the same brand for three times. Secondly, 
Yunbo Qu (1996) regarded the extent of brand loyalty as the consumers’ 
measurement of the emotion of a specific brand. Thirdly, some scholars held 
the opinion that the extent of brand loyalty was the combination of the extent of 
behavior loyalty and emotional loyalty (JIAN; XIAOPING, 1999, p. 56-61). Among 
them, the extent of behavior loyalty is widely considered as the most important 
dimension of consumer-based brand loyalty especially for the practitioners or 
professionals in the business field. The reason is easy to understand that is, for 
companies or corporations, only the consumer’s willingness to pay or the actual 
behavior of purchasing can produce the revenue and create true value for them. 

On the other hand, up to now, there are two representative consumer-
based models of measurement of brand equity. One was put forward by Aaker 
(1991), which contains five dimensions of measurement of brand equity 
including the extent of brand loyalty, the extent of brand awareness, the extent 
of brand association, the extent of brand cognition and some other proprietary 
assets. The other Consumer-based brand equity (CBBE) was established by 
Kevin Lane Keller in 1993, which is the most comprehensive and systematic one 
up to now. In his theory, Keller raised a model of brand ladder, which involves 
six modules such as brand outstanding, brand performance, brand image, 
consumer’s judgment, consumer’s emotion, and brand’s resonance step by step. 
Both these two models are widely used in practice. 

In spite of the previous research achievements, some scholars analyzed 
the factors which affect the consumer’s brand loyalty including age, earnings, 
gender, educational level, marital status etc., and also there are some empirical 
analysis based on them. 

Although the abovementioned achievements contributed a lot to the 
theory of consumer-based brand equity and have a large practical value, 
information about the mechanism of development of consumer’s brand loyalty 
is still very limited (YE, 2006, p. 122-123). 

1 Law College & Intellectual Property College of Jinan university, Zhuhai, China, 
519070.
2 International Business College of Jinan University, Zhuhai, China, 519070.
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2 THE HYPOTHESIS 
As above mentioned, we can apply the model of CBBE combined with the 

questionnaire method and statistical regression method to evaluate the equity 
of a specific brand well, and also we can study the role or extent of various kinds 
of influencing factors on consumer’s brand loyalty through the methods in use 
as mentioned above. Of course, these works are very important to companies 
or corporations for them to establish, maintain and assess a certain brand 
based on consumers. But, at the time, there is still a key and valuable problem 
needed to be settled down well. That is, there is still a black box behind the 
formation of the consumers’ brand loyalty. So how to open the black box and 
how to understand the mechanism of the shaping progress of consumers’ brand 
loyalty is a big challenge for the relevant scholars. In this paper, we hold that 
neuromarketing as update and disciplinary research method in this field can 
be employed to analyze the complete process of development of consumers’ 
brand loyalty from the nature of the mechanism of human’s brain. We will try 
to open the black box of the mechanism of consumers’ brand loyalty step by step 
by using the method of neuromarketing. We hypothesize that there are three 
indispensable links during the shaping process of consumers’ brand loyalty 
including: firstly, different extent of brands’ awareness results in consumers’ 
different cognitions; secondly, consumers’ different cognitions of brands result 
in different consumers’ associations; thirdly, different consumers’ associations 
result in different willingness to pay or decisions or actual purchasing actions. 
We can study deeply these three links one by one with the help of the technology 
of functional magnetic resonance image (FMRI) or event-related potential (ERP) 
to find better path to build a new brand or consolidate an old one. 

3 THEORETICAL FUNDAMENTAL OF THE HYPOTHESIS 
We can consider the above mentioned three links of the mechanism of the 

shaping of consumers’ brand loyalty as three modules. In each module, there are 
two nodes, and between these two nodes, there is a small black box we should 
try to open and find out how the consumers’ brain works or how about the 
neuroscientific relationship between these two nodes. For the first module, the 
two nodes involved in it are the extent of brand’s awareness and the extent of the 
consumers’ brand cognition. Consumers’ brand recall or recognition involves 
the function and activity of medial temporal lobe (MTL) including hippocampus 
(ELDRIDGE et al., 2000, p. 1149-1152). Recently, many research results from 
neuromarketing found that medial prefrontal cortex (MPFC) is playing a key 
role of consumers’ brand awareness and cognition’s process between these 
two nodes (AMBLER et al., 2004, p. 247-266). Meanwhile, some important ERP 
components relevant to evaluation and decision-making have been found from 
1960 such as N2 having the relation with attention (CZIGLER; CASIBEA, 1992, 
p. 471-484) and the recognition of stimulus (WIJERS et al., 1989, p. 213-245), 
P300 having something to do with the important cognitive function including 
attention, recognition, decision-making, memory, etc. (SUTTON et al., 1965, p. 

64-67), N400 which is playing a key role of linguistic cognition and processing 
(KUTAS; HILLYARD, 1980, p. 203-205). For the second module, there are two 
nodes including the extent of consumers’ brand cognition and the different 
association’s results of the former. Medial temporal lobe (MTL) is playing a part 
in the mechanism between these two nodes mentioned above (SCHACTER; GRAF, 
1986, p. 432-444). MTL can process the information from different sources and 
establish associations with great flexibility among stimulus quickly and develop 
new memorial features. For the third module, the two nodes, which take part 
in are the different results of consumers’ brand associations and the different 
extent of brand’s action loyalty or purchasing. In this module, the MPFC also will 
participate in the purchasing decision-making process to balance the functions 
of nucleus accumbens (NACC) which will produce the emotion of happiness 
when the consumers get their commodities purchased and insula (the center 
of negative emotion in the human’s brain) which will be activated when the 
consumers pay the money for the goods they purchased (Fig.1). 
Fig.1 - The mechanism of consumer’s brand loyalty based on 
neuromarketing: 3 links

Next, we try to design a series of experiments by using the method of 
neuromarketing to test our hypotheses. For the first link or module of our whole 
theoretical hypotheses, we will choose several brands of the same commodity 
category with different extents of brand awareness, and then we will arrange 
20-30 general individuals randomly and ask each of them to choose one favorite 
brand from the above brand group. During this progress, we use the technology 
of FMRI or ERP to observe, record the data and analyze the correlation of the 
extent of a specific brand’s awareness and the extent of the consumers’ brand 
cognition. Meanwhile, we will pay special attention to which brain area or ERP 
opponents taking part in. For the second module, for each individual who chose 
the favorite brand in the first link, we will give some different pictures standing 
for different feelings, experiences, evaluations or brands’ positions(or images) 
etc. for each person to choose one or more from. And of course, at the same time, 
we try to find out the neuroscienfitic mechanism of this procedure with the help 
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of FMRI or ERP. For the third module, each individual will make decision to buy 
or not to buy the commodity of the specific brand he or she chose beforehand. If 
the person decides to buy the goods of the brand chose for three times or more, 
we can say this person’s brand action loyalty is established. We will analyze 
the brain’s mechanism of this part of experimental participants and especially 
focus on the function of the relevant brain’s area and ERP opponents. Finally, 
we will develop a theoretical and practical model to explain the comprehensive 
mechanism of the shaping of consumers’ brand loyalty to make up the 
insufficiency of or modify the relevant theory up to now. 
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LEGAL TRANSPLANTS: THE CASE OF 
BRAZILIAN PROTECTED AREAS

André OLAVO LEITE1

1 INTRODUCTION
Legal historian and comparatist Alan Watson (1996, p. 335) once stated 

that “in most places at most times borrowing is the most fruitful source of legal 
change”. According to him, borrowings (a metaphor for his self-coined concept 
of legal transplants) concern “rules - not just statutory rules - institutions, legal 
concepts and structures that are borrowed, not the spirit of the legal system” 
and can be defined as “the moving of a rule or a system of law from one country 
to another, or from one people to another” (WATSON, 1993, p. 21). Additionally, 
they might come “in all shapes and sizes: from taking over single rules to 
(theoretically) almost a whole system” (1996, p. 335).

Latin American countries are well know for the extensive borrowing of 
legal concepts since the early 19th century, and one of the most noted examples 
of that phenomenon is the extensive reception of the French Code Napoleon in 
the legislations of several countries, including Brazil2. Yet, another extraordinary 
example of legal transplants - often neglected by scholarship - concerns the concepts 
of natural protected areas3, which since their modest origins in a small number of 
Countries in the late 19th century, have become not only the most used and most 
effective legal tools for nature protection, but also the most diffused ones.

1 Member of IUCN’s World Commission on Protected Areas; member of the research 
laboratory GεF (ESGT, Le Mans, France); member of the Société Française pour le Droit de 
l’Environnement. PhD student at the Conservatoire National des Arts et Métiers (heSam 
Université, France). Thesis jointly supervised (cotutelle) by the PPGD/Universidade Federal 
de Santa Catarina (Florianópolis, Brazil). Scholarship from École Doctorale Abbé Gregoire 
(Paris, France). E-mail: <andre_oleite@hotmail.com>.
2 For an account of the reception of the Côde Civil in Brazilian law, see Arnoldo Wald 
(2004) A influência do Código Civil francês sobre o Direito brasileiro; and Sylvio Capanema 
de Souza (2004) O Código Napoleão e sua Influência no Direito Brasileiro. Both authors 
agree on the strong influence of the French Civil Code and point out several elements 
transplanted to Brazilian law, even though they highlight that the influence of the 
French Civil code in other South American Countries might have been stronger. For an 
introduction to the reception of the Code Civil in some them, see Jan Kleinheisterkamp 
(2008) Development of Comparative Law in Latin America. For a more general account of 
the reception of the Code Civil in several legal systems around the world, see Imre Zajtay 
(1954) Les destinées du Code civil.
3 In this paper we refer to protected areas in the broad sense, including several 
different types of legal tools for nature protection, sometimes with little in common 
among themselves besides the objective of protecting natural areas. For more information 
on the debate about the concept of protected areas, see Nigel Dudley and Sue Stolton 
(2008) Defining protected areas: an international conference in Almeria, Spain; Alexander 
Gillespie’s (2007, p. 28–46) chapter “Definitions” in Protected Areas and International 
Environmental Law; and Antonio Herman Benjamin (2001) Introdução à Lei do Sistema 
Nacional de Unidades de Conservação.

In fact, a close look at the different existing concepts of protected areas in 
Brazilian legislation shows that Watson’s conclusions may well be true. From the 
North American concept of National Parks to the French concepts of Forêts de 
Protection and Parcs Naturels Régionaux, Brazilian concepts of protected areas 
were largely borrowed from foreign legal systems and form a remarkable study-
case in the field of comparative law. This paper traces and analyses the origins of 
some of those concepts, in order to identify important aspects of their reception 
in Brazilian legislation and draw parallels between Brazilian and foreign law. 
Besides contributing to the understanding of the phenomena of circulation of 
legal concepts among different legal systems, we hope this paper might also help 
fostering new research in the field of environmental comparative law.

2 EARLY TRANSPLANTS OF CONCEPTS OF PROTECTED 
AREAS IN BRAZILIAN LEGISLATION

Nature protection was first mentioned in a Brazilian Constitution in 1934, 
in a passage stating that “the Union4 and the federated States” should protect 
the country’s “natural beauties” and “monuments” (BRAZIL, 1934a, art. 10). 
In the same year, Brazil saw the promulgation of its first Forestry Code, which 
among other things transplanted to Brazilian law the concept of National Parks, 
originally created in the United States (hereinafter USA) in the second half of the 
19th century.

Despite the fact that to a certain extent, multiple hands crafted the 
concept of National Parks5, it is fair to say it is an American creation because in 
fact the USA was the first country to enact it and to define its main features. The 
Act of Congress that created Yellowstone National Park, the very first of its kind, 
determines that its area must be 

[…] reserved and withdrawn from settlement, occupancy, or sale 
under the laws of the United States, […] dedicated and set apart as 
a public park or pleasuring-ground for the benefit and enjoyment 
of the people, […] and under the exclusive control of the Secretary 
of the Interior, whose duty shall be, as soon as practicable, to make 
and publish such rules and regulations as he may deem necessary 
or proper for the care and management of the same (UNITED 
STATES, 1872). 

4 In Brazilian law, the “Union” corresponds to the federal government, distinct of those 
of the federated States, the Municipalities and the Federal District. It is worth noting that 
in Brazilian scholarship, the concept of government usually refers only to the executive 
branch. In this text, we use this concept as it is commonly used by the Anglophone 
scholarship, that is, as a reference to the three branches of a State organised according to 
the trias politica principle: the legislature, the executive and the judiciary.
5 Twenty years before the concept of National Parks was created by the American 
artist George Catlin (1833), the English romantic poet William Wordsworth had suggested 
to make the Lake District a sort of “national property” so the population at large could 
benefit from it (PHILLIPS, 2004, p. 4). Besides, at the time of the creation of Yellowstone 
National Park, the Americans were deeply influenced by Germans and French forestry 
techniques (MCCORMICK, 1992, p. 17–18; MILANO, 2012, p. 19), and it is fair to say that 
those Countries had an important influence over the American concept.
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Still according to it, “such regulations shall provide for the preservation 
[…] of all timber, mineral deposits, natural curiosities, or wonders within said 
park, and their retention in their natural condition”, and as a consequence, 
although described as a “public park or pleasuring-ground for the benefit and 
enjoyment of the people”, one of the most important features of this concept 
of protected area is that “all persons who shall locate or settle upon or occupy 
the same, […] shall be considered trespassers and removed therefrom” (UNITED 
STATES, 1872).

For many scholars, Yellowstone is not only the first National Park ever 
created, but also perhaps the first protected area ever created, in the sense 
that it shows for the first time a will to preserve nature for its own sake and 
in a broader sense (beyond the protection of a specific natural resource), and 
with the aim that its immaterial benefits (contemplation, relaxation, beauty, 
inspiration, among others) could be enjoyed by all people. For this reason, it is 
considered a cornerstone of the environmental concerns that began to rise in 
multiple countries in the late 19th century (MCCORMICK, 1992).

From a comparative perspective, the concept of National Parks is by any 
means the most successful concept of protected area, as it has been transplanted 
to more alien legal systems than any other. In fact, soon after the creation of 
Yellowstone in 1872, the American model was quickly borrowed by several 
other legal systems, starting by those of Canada (1885), Mexico (1894), New 
Zealand (1894) and Australia (1898) (DIEGUES, 2001, p. 59; MILANO, 2012, p. 19). 
As of the early 21st century, the concept of National Parks has been received in 
the legislations of at least 121 Countries6.

6 Our survey of Countries that borrowed the American concept of National Parks was 
accomplished by crosschecking information from the United Nations List of Protected 
Areas and the IUCN Protected Area Categories, available on the Protected Planet database, 
the online interface of the UN World Database on Protected Areas (UNEP; IUCN, 2014). 
Although the number of Countries that include National Parks in their law is higher than 
121, some of them were not included in this survey (e.g. the United Kingdom) because their 
concepts of National Park do not meet the criteria of IUCN categories I and II (those that 
best represent the concept of National Parks). The same applies to some other Countries, 
which might have imported the concept of National Parks but changed its name, and 
therefore they could not be identified. The Countries that use the denomination “National 
Parks” and also provide them with a legal framework similar to the American concept 
of National Parks are: Algeria, Angola, Austria, Argentina, Armenia, Australia, Austria, 
Azerbaijan, Bahamas, Bangladesh, Barbados, Belarus, Belize, Benin, Bhutan, Botswana, 
Brazil, Brunei Darussalam, Bulgaria, Burkina Faso, Cambodia, Cameroon, Canada, Chad, 
Chile, Central African Republic, Comoros, Congo, Costa Rica, Croatia, Cuba, Czech Republic, 
Dominica, Dominican Republic, Egypt, El Salvador, Ethiopia, Finland, Fiji, Finland, France, 
Gambia, Germany, Georgia, Ghana, Grenada, Guinea, Guinea (Equatorial), Guinea-Bissau, 
Guyana, Honduras, Hungary, Iceland, India, Indonesia, Iran, Iraq, Italy, Ivory Coast, Japan, 
Kenya, Kyrgyzstan, Korea (North), Korea (South), Latvia, Lebanon, Libya, Macedonia, 
Madagascar, Malaysia, Malawi, Mali, Mauritania, Mauritius, Mexico, Morocco, Myanmar, 
Namibia, Nepal, New Zealand, Netherlands, Nicaragua, Nigeria, Norway, Pakistan, 
Panama, Paraguay, Peru, Philippines, Portugal, Romania, Russia, Rwanda, Saint Vincent 
and the Grenadines, Samoa, Senegal, Serbia, Seychelles, Sierra Leone, Slovenia, Solomon 
Islands, Sri Lanka, Sudan, Sudan (South), Swaziland, Sweden, Taiwan, Tajikistan, Tanzania, 

Although the reception of this concept happened relatively late in Brazil 
7, several propositions and documents were previously produced aiming at the 
“importation” of that concept to Brazilian law. For instance, in 1874, only four 
years after the creation of Yellowstone in the USA, the Brazilian engineer André 
Rebouças famously proposed the creation of two “national parks” in natural 
areas of outstanding aesthetic appeal: the Bananal Island, in central Brazil, and 
the Seven Falls, at the base level of the Iguazu river8 (DRUMMOND; FRANCO; 
OLIVEIRA, 2011, p. 345). In addition, a few years later, the researcher L. F. Gonzaga 
de Campos edited his atlas Mapa florestal do Brasil - the first detailed study of 
Brazilian ecosystems and their conservation status. According to the author 
himself, the specific purpose of the atlas was to provide Brazilian authorities 
with data for the creation of “national parks”, as in the USA (MARCONDES, 2005, 
p. 146; MEDEIROS, 2006). 

In the next forty years local and State governments and even private 
landowners created several other types of protected areas in Brazil (DRUMMOND; 
FRANCO; OLIVEIRA, 2011, p. 345–346), usually inspired in the example of 
Yellowstone. The influence of the American concept of National Parks can be 
easily perceived in the fact that most of those initial Brazilian protected areas 
were later converted to National, State, Municipal or District Parks9.

The incorporation of the American model of National Parks in Brazilian 
law in early 1934 is seen as a great victory of the rising Brazilian environmental 
movement. During those times the nationalist wave that preceded World War II 
reached Brazil, and the idea of protecting the country’s natural heritage finally 
found the necessary political support (MEDEIROS, 2006). 

Beyond the national context, several international conferences were held 
at that time, leading to the signature of a number of treaties whose objectives 
included the diffusion of specific legal concepts and tools for nature protection. 
The Convention on Nature Protection and Wild Life Preservation in the Western 
Hemisphere (Washington Convention of 1940), for example, formalised in 

Thailand, Togo, Tonga, Tunisia, Trinidad and Tobago, Uganda, Ukraine, United Arab 
Emirates, Uruguay, Uzbekistan, Venezuela, Vietnam, Zambia and Zimbabwe. Concerning 
Mexican National Parks, despite the fact that they are not classified in the Protected 
Planet database, a further analysis of their legal framework shows a close proximity to 
the original concept of National parks. Regarding Brazil, once “National Parks” can also 
be denominated State Parks and Municipal Parks, in the Protected Planet database they 
are denominated simply “Parks”, despite the fact that their legal concept is the same of 
National Parks.
7 In comparison with other “New World” countries. In Europe, for example, that 
concept was usually incorporated to national legislations in the 1960s and 1970s.
8 More than eighty years later those two parks were in fact created, but the latter just 
for a brief period of time, as in 1980 it was inundated for the creation of the Itaipu Dam.
9 Since the transposition of the concept of National Parks in Brazilian law, the 
competence for nature protection is shared among the distinctive Federal, State, Municipal 
and District governments. The promulgation of the current Brazilian Constitution extended 
this competence to also include the country’s population among those responsible for the 
protection of nature and the environment (BRAZIL, 1988, art. 225).
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the Americas similar objectives to those of the Convention Relative to the 
Preservation of Fauna and Flora in their Natural State (London Convention of 
1933), itself based on the Convention for the Preservation of Wild Animals, Birds 
and Fish in Africa (London Convention of 1900). The London Convention of 1933 
is known not only for defining for the very first time the concept of National 
Parks in international law, but also for agreeing the creation of protected areas 
in African countries verging political independence and for disseminating the 
concept of National Parks among a larger number of Countries10.

It is no surprise that soon Brazilians saw the passing of both a new 
Constitution expressly including in the responsibilities of the governments the 
protection of “natural beauties” and “monuments” (BRAZIL, 1934a, art. 10); and 
a Forestry Code (BRAZIL, 1934b) creating the very first types of protected areas 
in national legislation: the American concept of National Parks, translated as 
Parques Nacionais (art. 9), two other concepts of protected areas of unclear 
origin (the “Florestas de Rendimento”11 and the “Florestas Modelo”12) and the 
French concept of Forêt de Protection (art. 4), which in Brazil received the name 
Floresta Protetora13.

Despite its inherent benefits in a context of increasing deforestation and 
species devastation, in the subsequent decades the reception of the concept of 
National Parks in Brazilian legislation would prove particularly problematic, 
because differently than in other Countries that took great care in adapting 
the foreign concept to their particular national contexts, in Brazil the concept 
of National Parks was transplanted mostly without consideration for the local 
geographical and social particularities.

While the concept of National Parks was originally created in a tempered 
country whose forests disfavour and are relatively void of human populations14 
(for example, in Yellowstone winter temperatures reach -40oC), Brazilian forests 
are inhabited by various human populations. First, Brazil is home to a great 

10 Later on, the concept of National Parks was included as a role model of protected area 
in the IUCN system of “Categories, objectives and criteria for protected areas”, published in 
1978 with the specific purpose of diffusing concepts of protected areas (especially National 
Parks) and criteria for their effective management (IUCN, 1978, p. 5–7). 
11 A functional translation of that name - as it has been defined by Jerome Dooga (2007) 
- is “Output Forests”, as those protected areas were created to guarantee a sustained 
production of timber.
12 A functional translation of that name is “Model Forests”. They corresponded to 
planted forests, and were considered an “ideal” type because their timber production 
could not be met by any other, and therefore those were the forests capable of supporting 
the growing national economy.
13 A functional translation of that name is “Protection Forests”, as that legal instrument 
aimed at securing geologically instable areas, e.g. borders of cliffs, hillsides and tops of 
mountains, among others.
14 Even though several excavations have demonstrated that the Yellowstone area was 
home to human groups, and that at the time of the park’s creation at least one indigenous 
group inhabited its area (GOMEZ-POMPA; KAUS, 1992).

number of indigenous groups15, including several uncontacted16 ones. Second, 
the long history of slavery initiated by Portuguese colonisers in the 1500s and 
ended in the late 19th century, led large numbers of slaves and afro-descendants 
to establish colonies in remote regions, often in the form of irregular 
settlements within public forest lands that were not surveilled. Thirdly, several 
uncoordinated expansion programs supported by the national government 
along the 19th and the 20th centuries, aiming at occupying the western part of 
the Brazilian territory, led to human colonies in natural areas, again often in the 
form of settlements in unsurveilled public lands17.

The American concept of National Parks prevents any direct use of natural 
resources and human settlements in the protected area, and so do Brazilian 
Parques Nacionais. The lack of attention to eventual social consequences of its 
implementation in Brazil led to dramatic consequences for some of its local 
populations, including the displacement of several of them from their traditional 
areas (DIEGUES, 2001). Even though Brazil is not alone in the group of Countries 
that faced problems with the transplant of National Parks to their legislations, 
some contrasting examples also exist. For instance, one of them might be seen in 
a French Act (Loi n. 60-708) from July 1960, which transplanted the same concept 
to French law: while in France certain natural areas are also often occupied by 
several human groups (usually Alpine populations), a zoning system was added 
to the American concept of National Parks in order to combine strictly protected 
zones with inhabited areas, where the use of natural resources is regulated.

Besides National Parks, another interesting case of legal transplants 
concerns the French concept of Forêts de Protection and its Brazilian counterpart 
Florestas Protetoras. While in its original context the Forêts de Protection were 
created as a forestry instrument, aiming at combining the sustained production 

15 Brazil is home to several minority groups, including its notorious indigenous 
populations, which usually live in reserves (in 2012, there 505 of them in Brazil, occupying 
12.5% of the national territory) and speak more than 270 languages and dialects (BRAZIL, 
2012a).
16 According to the Brazilian national agency that deals with indigenous groups 
(Fundação Nacional do Índio, FUNAI), in 2013 there were at least 77 uncontacted indigenous 
groups in Brazil, making it the country with most populations of this type (SHELTON et al., 
2013).
17 Besides indigenous people, governmental strategies to occupy the remote areas of 
the national territory led other peasant groups (who often do not benefit of a particular 
legal status) to occupy natural areas. Those groups are usually characterised by racial 
miscegenation (indigenous people, African slaves and the European coloniser), by their 
marginal participation in the national economy, and by the use of traditional agricultural 
techniques and tools. Due to those characteristics and to their frequent isolation from major 
population groups and settlements, those populations often have their own languages and 
dialects; their own legends, myths and religious traditions; and possess a deep knowledge 
of the functioning of their surrounding nature. Those cultural and economic elements 
are indispensable for the maintenance of the relatively well-balanced relations those 
populations establish with their environments, and one of the contemporary challenges of 
protected areas remains to protect the cultural heritage and way of life of those populations 
from the influence of the highly mediatized cultural values of modern societies.
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of timber with the protection of forests considered necessary for the geological 
stabilisation of sensitive forested areas (borders of cliffs, river banks and 
mountain tops, among others), in Brazil this instrument acquired features of 
strict nature protection, that is, that avoid any use of the protected lands and of 
their natural resources. 

A good example of this situation can be seen in the present-day 
concept of Áreas de Preservação Permanente18, the direct heir of the Florestas 
Protetoras in Brazilian law: even though its purpose is equivalent to the original 
French concept and the geological elements identified by both legislations 
are analogous19, Brazilian Áreas de Preservação Permanente entail a strict 
protection of the area (the vegetation it contains cannot be exploited by the 
landowner, except in the cases of public utility duly recognised in the course of 
an administrative procedure). In addition, the creation of Áreas de Preservação 
Permanente do not rely on decisions taken by specific public authorities or by 
means of public consultation as in France (as long as the characteristics of the 
terrain meet the criteria specified in the law, it becomes responsibility of the 
concerned proprietary to protect it and to register it in the property’s deeds) 
and in Brazil they may be created in any part of the national territory (rural and 
urban, public and private lands) (BRAZIL, 2012b, art. 2, § 2, II; 7-9).

After the transplant of those first concepts of protected areas, Brazil 
reformulated, created or imported several others in the following decades: the 
Florestas Nacionais20, Areas de Preservação Permanente21 and Reservas Legais22 
in 1965 (BRAZIL, 1965); and the Reservas Biológicas23 and Parques de Caça24 in 
1967 (BRAZIL, 1967), probably inspired in the British concept of Reserves and in 
its use in the USA and Africa.

18 The “Permanent Protection Areas” replaced the Florestas Protetoras, as per the 
“New” Brazilian Forestry Code promulgated in 1965 (BRAZIL, 1965, art. 2), but preserved 
all its major features.
19 Except for a preoccupation with avalanches, naturally not present in the Brazilian 
legislation. 
20 They can be easily translated as “National Forests”, although this legal instrument 
was not meant to protected forests of outstanding representativeness of the national 
natural heritage, as the name might suggest. In fact, the National Forests are areas for the 
exploitation of timber and for the research of new exploitation techniques. They replaced 
the Florestas de Rendimento and the Florestas Modelo created in 1934.
21 Replacing the Florestas Protetoras, also from 1934.
22 This legal instrument corresponds to a limitation to the ownership rights over 
rural properties, in the form of an obligation to preserve a quarter of the property’s 
area, keeping it covered with its original vegetation. The exploitation of that vegetation 
is subject to a pre-approved sustainable long-term exploitation plan. They replaced an 
institute denominated Quartas Partes, also created in 1934.
23 Literally, “Biological Reserves”. This concept of protected area is somewhat similar to 
that of National Parks.
24 “Game Parks”. For other reasons, soon after the transplant of this legal instrument in 
Brazilian law, hunting was gradually banished from most Brazilian federated States and 
for that reason no “Game Parks” were ever created. Later that instrument was replaced by 
the Reservas de Fauna (Fauna Reserves), but as of 2015 public authorities have never used 
it.

Yet, despite the availability of those various concepts of protected areas in 
national legislation, public authorities clearly preferred the creation of National 
Parks, as it was (and at large it still is) considered the most effective concept of 
protected area, as it greatly reduces human impact on the area while still allowing 
enjoyment and valorisation of its beauties, thus educating its visitors. If until 1962 
eleven Brazilian Parques Nacionais had been created, the next 22 years (1967–1989) 
saw another sixteen such protected areas established by the Union (ESTEVES, 2006, 
p. 15). This situation would change in the next few decades, with the emergence 
of two inter-related discussions in the international political scene: the first, a 
critique to the frequent displacements of traditional populations for the creation 
of strictly protected areas, which emerged in several developing Countries that 
had transplanted foreign concepts of protected areas to their legislations; a second 
wider discussion concerned the integration between environmental concerns and 
economic development.

3 THE EMERGENCE OF A NEW CONTEXT FOR NATURE 
CONSERVATION

Although the protection of natural areas in Brazilian law, as in most 
parts of the world, was initially oriented by aesthetical preoccupations that 
included landscapes and charismatic species, from the 1960s the interest in 
broader environmental concerns gradually increased. The result was a global 
phenomenon, often denominated the “environmental revolution”, which had a 
deep impact in the field of nature conservation: if in the 1960s the environmental 
preoccupations were focused especially on the effects of capitalism over the 
environment, in the 1970s the environmental movement would challenge 
the economic system itself (MCCORMICK, 1992) and demonstrate the need for 
integration between economic development and environmental concerns.

This shift can be clearly recognised in political documents of that 
time, as in the Declaration of the United Nations Conference on the Human 
Environment (also known as Stockholm Declaration of 1972), with the opposition 
between developed and developing countries in that Conference having been 
largely noted by scholarship. While developed countries aimed at limiting 
development (likely based on the ideas of the influential report The Limits to 
Growth (MEADOWS et al., 1972), published in the same year) as a means to 
reduce the human impact on the environment, developing countries refused 
to approve limitations to their economic development, as that would mean 
keeping the impoverished share of their populations in a state of need. In that 
scenario, the idea of combining economic development and environmental 
considerations was identified as a move forward, and the Declaration published 
by the Conference clearly reflects the search for equilibrium between those two 
seemingly contradictory objectives.

A few years later, the International Union for Conservation of Nature 
(IUCN), the United Nations Environment Programme (UNEP) and the World 
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Wide Found for Nature (WWF) (with contributions also from the Food and 
Agriculture Organization of the United Nations (FAO) and the United Nations 
Educational, Scientific and Cultural Organization (UNESCO)) published the 
document World Conservation Strategy: Living Resource Conservation for 
Sustainable Development (IUCN; UNEP; WWF, 1980), which incorporated the 
emerging discussions about sustainable development and stepped forward in 
recognising the consequences of the displacement of traditional populations for 
the creation of strictly protected areas.

In 1991, anticipating the United Nations Conference on Environment and 
Development (also denominated Rio Summit of 1992), the IUCN, the UNEP and the 
WWF published another important document regarding the political objectives 
and methods of protected areas, Caring for Earth: a Strategy for Sustainable 
Living. On its foreword, the directors of those three organisations state that:

This strategy is founded on the conviction that people can alter 
their behaviour when they see that it will make things better, and 
can work together when they need to. […] Over a decade ago our 
organizations published the World Conservation Strategy. It stated a 
new message: that conservation is not the opposite of development. 
It emphasized that conservation includes both protection and the 
rational use of natural resources, and is essential if people are to 
achieve a life of dignity and if the welfare of present and future 
generations is to be assured. […] In the decade since 1980 the 
complexity of the problems we face has become clearer, and the 
need to act has become more pressing. […] Caring for the Earth has 
been prepared through a wider process of consultation than was 
possible when we wrote the World Conservation Strategy a decade 
ago. It is intended to re-state current thinking about conservation 
and development in a way that will inform and encourage those 
who believe that people and nature are worth caring about and 
that their futures are intertwined (IUCN; UNEP; WWF, 1991, p. 1–2, 
emphasis in the original).

On chapter four, “Conserving the Earth’s vitality and diversity”, this 
document addresses the specific situation of protected areas, stating that:

Protected areas are established to safeguard outstanding examples 
of the natural or cultural heritage, for their own sake, for the 
conservation of life-support systems and biological diversity, and 
for Human enjoyment. There are many kinds of protected area […]. 

Every country should establish a comprehensive national system 
of protected areas, which will include examples in many categories 
(IUCN; UNEP; WWF, 1991, p. 36). 

And later that:
Biological diversity should be conserved by a combination of 
measures to safeguard species and genetic stocks, the establishment 
and maintenance of protected areas, and wider strategies that 
combine economic activities and conservation over entire regions. 
[…] In these regions an overall strategy would be developed by 
local communities, government agencies and corporate and other 
interests, to provide for human development in ways that conserve 
biological diversity (IUCN; UNEP; WWF, 1991, p. 40). 

But one of the most striking passages of that document, concerning 
specifically the situation of local and traditional populations and the integration 
between economic development and nature protection, recognises that national 
protected area systems should “be governed by an explicit policy that”:

[…] ensures the effective participation of local communities in the 
design, management and operation of protected areas; 

maintains a sustainable economic return from protected areas but 
makes sure that much of this goes to manage the area and returns 
to local communities; 

encourages local communities, including especially communities 
of indigenous peoples, and private organizations to establish and 
manage protected areas within the national system; 

[…] ensures that the protected areas do not become oases of diversity 
in a desert of uniformity, by providing for their integration within 
policies for the management of surrounding lands and waters 
(IUCN; UNEP; WWF, 1991, p. 36).

Those new political objectives, also expressed in other documents, 
gradually led Brazilian conservation strategies to a new phase. One of the 
most important records of the emergence of that new perspective in nature 
conservation, is the report by congressman Fabio Feldmann on bill n. 2.892 of 
199225:

It is paramount to relinquish the negative idea that a protected 
area26 is a means to restrain, constrain or limit human actions on 
the environment. On the contrary, protected areas are created to 
promote the conciliation between human needs and the ecological 
imperatives of equitable, intelligent and informed – in one word, 
sustainable – use of natural resources. 

[…] To reach that objective, and considering the diversity of 
environmental, social and economic situations existing in the 
Country, different and complementary categories of protected 
areas are needed, with specific management characteristics and 
objectives. [...] what is more important, the Country needs some 
crucial types of protected areas, which must be urgently created.

[…] In fact, if in general the Brazilian society is not informed, aware 
and convinced of the importance of those areas, it is because, to a 
significant extent those areas are not planned and managed with 
the clear, evident and unequivocal purpose of contributing to the 
cultural, social and economic development of people, specially those 

25 His repport was submitted in 1994. After almost a decade since the first submission 
of that bill, in the year 2000 it originated an Act creating the Brazilian “National System of 
Conservation Unities” (Lei n. 9,985/2000).
26 The original expression used by Fabio Feldmann is “conservation unit”, which is a 
Brazilian legal concept that roughly corresponds to the IUCN concept of protected areas. In 
fact, the Brazilian concept of conservation units was inspired on the concept of protected 
areas of the Convention on Biological Diversity, and the concept of protected areas of that 
document was inspired on the IUCN concept of protected areas. For more information 
about the influence of the IUCN concept on the Convention on Biological Diversity, see 
Juliette Olivier (2005) Le rôle de l’UICN dans la formation du droit de l’environnement.
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communities living in the vicinity of protected areas (FELDMANN, 
1994, my translation, emphasys added).

But while in some countries the existing concepts of protected areas 
were adapted to integrate the new objectives of sustainable development and 
of respect of traditional populations, in Brazil the existing and new concepts of 
protected areas gradually grew apart into two separate groups, mirroring the 
famous controversy between Preservationists and Conservationists that took 
place in the USA at the turn of the 19th century27: on the one hand, concepts 
of protected area aiming at a strict preservation of nature; and on the other 
hand,  concepts of protected areas aiming at the conservation of nature, that 
is, the controlled use of natural resources. Those two groups of instruments of 
protected areas were later incorporated by an Act (Lei n. 9,985/2000), which to 
a limited extent organised and modernised the Brazilian concepts of protected 
areas.

4 RECENT TRANSPLANTS AND THE EMERGENCE OF 
ORIGINAL CONCEPTS OF PROTECTED AREAS IN BRAZILIAN 
LAW

The discussions regarding the local populations of protected areas, the 
need to increase the amount of lands protected, and also the integration between 
economic development and nature conservation, had an important influence on 
the Brazilian political scene. As a result, in 1981 were enacted the concepts of 
Estações Ecológicas and Áreas de Proteção Ambiental; in 1984 the concept of Áreas 
de Relevante Interesse Ecológico; in 1996 that of Reservas Particulares do Patrimônio 
Natural; and in the year 2000 the concepts of Monumentos Naturais, Refúgios 
da Vida Silvestre, Reservas de Desenvolvimento Sustentável and Reservas 
Extrativistas.

Although the inspiration for the creation of some of those concepts is 
uncertain, the origins of at least three of them can be clearly identified and 
correspond to contrasting examples. First, the concept of Áreas de Proteção 
Ambiental28 (APA) is a transplant of the Portuguese concept of Parques Naturais, 
itself a transplant of the French concept of Parcs Naturels Régionaux29; second, 
the Brazilian concept of Monumentos Naturais is inspired on the IUCN concept 

27 About the Conservationists and Preservationists in the USA, and the Hetch Hetchy 
Valley case, that exposed the deep philosophical differences of those groups, see the article 
“Hetch Hetchy” in J. Baird Callicot and Robert Frodeman’s Encyclopedia of Environmental 
Ethics and Philosophy (2008); John McCormick’s Reclaiming Paradise: The Global 
Environmental Movement (1992); Jules Pretty and Michel Pimbert’s Beyond conservation 
ideology and the wilderness (1995); and Arturo Gomez-Pompa and Andrea Kaus’ Taming 
the Wilderness Myth (1992).
28 Their name can be translated as “Environmental Protection Areas”. As in Portuguese 
it does not reflect any particular features of the concept, and in fact it can be misleading 
because all protected areas defend the environment of at least some of its aspects or 
elements.
29 Usually they are presented in English as “Regional Nature Parks”.

of Natural Monuments (category III of the 1978 and 1994 IUCN protected 
areas categories system), itself inspired on the American concept of National 
Monuments; and third, the concept of Reservas Extrativistas30 emerged in a 
very specific context and is a genuinely Brazilian creation, perhaps the most 
remarkable among Brazilian protected areas. As it will be further explained, that 
concept was formulated and proposed by a specific social group, as a response 
to their specific local problems. In fact, only in a later moment that proposition 
was enacted, first by a local government and after by the federal government, 
and for that reason we refer to its “emergence” as opposite to legal concepts that 
are crafted and implemented top-down.

4.1 Áreas de Proteção Ambiental and Parcs Naturels 
Régionaux

Brazilian scholarship has long noted that the concept of Áreas de Proteção 
Ambiental is based on the “European concept” of Natural Parks or even on the 
concept of Biosphere Reserve from UNESCO’s Man and Biosphere Program31 
(MEDEIROS, 2006; PÁDUA, 2001). According to the head of the governmental 
service which proposed that concept to Brazilian legislators, his proposition 
was actually inspired in the Portuguese model of Parques Naturais (NOGUEIRA-
NETO, 2001, p. 364), on its turn a very precise transplant of the concept of Parcs 
Naturels Régionaux, originally developed in France in the late 1960s as an 
alternative to the American concept of National Parks.

The years between 1945 and 1975 are known in France as “Les Trente 
Glorieuses”32 (The Glorious Thirty), a period in which national economy 
grew rapidly and saw important increases in industrial productivity and 
consumption, while workers benefited from relatively high wages and a highly 
developed system of social benefits – and as it is normally the case, that process 
of intense industrialization brought about rural flight, urban expansion and 
the empoverishment of traditional rural regions. In than context, the French 
Ministry of Agriculture and the then recently created DATAR (inter-ministerial 
commission charged with public policy in the fields of territorial planning and 

30 Their name can be translated as “Extractivist Reserves”. The neologism “extractivism” 
originated in the field of ecology and refers to the process of removing raw non-timber 
materials from a natural environment.
31 UNESCO’s Mand and Biosphere Program was probably the first international initiative 
that aimed to combine the controled exploitation of natural ressources, nature protection 
and local development. Launched in 1971, UNESCO defines it as an “Intergovernmental 
Scientific Programme that aims to establish a scientific basis for the improvement of 
relationships between people and their environments” (UNESCO, 2015). The concept of  
Biosphere Reeserve was received by Brazilian law in the year 2000, and although the 
Act creaitng it in Brazilian law is the same that created the Brazilian “National System of 
Conservation Unities”, this concept of protected area was excluded from the System, as it 
is considered too flexible and nor protective enough (MERCADANTE, 2001).
32 This term was coined by French demographer Jean Fourastié in his 1979 book Les 
Trente Glorieuses, ou la révolution invisible de 1946 à 1975. It is a reference to the term Les 
Trois Glorieuses (The Glorious Three), the three days of the revolution of July 1830.
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regional development) identified the need for a new legal concept of protected 
areas capable of responding to those challenges. The idea was to create a legal 
instrument to protect peri-urban areas, thus providing the growing urban 
populations with easily accessible natural areas for their enjoyment, while also 
encouraging rural populations to remain in their original areas and avoiding 
rural flight and the high costs of land expropriation. Moreover, there was interest 
in conserving and encouraging the promotion of traditional French regional 
landscapes, thus protecting the national heritage and attracting investors to 
smaller towns (MORMONT, 1984).

In order to debate the subject and elaborate a proposition, a conference 
was held in the alpine village of Lurs-en-Provence, which assembled a large 
group of social sectors, including politicians, architects, non-governmental 
organisations, touristic industry experts, local inhabitants and artists, among 
others. The result was a concept of protected areas “at the intersection of 
protection and land planning” (GUIGNIER; PRIEUR, 2012, p. 53), which concerns 
“territories in fragile position, with a threatened natural and cultural heritage, 
whose projects of development are based on the preservation and valorisation 
of their heritage” (FRANCE, 2005, art. 333-1).

Because this concept of protected areas is built on a model of development 
dependent on the protection of the local natural and cultural heritage, and on the 
participation of the populations concerned, the responsibility for the creation of 
Parcs Naturels Régionaux belongs not to the national or regional governments, but 
to the governments of the municipalities concerned. That is, the project must not 
only be in accordance with the objectives of those municipalities: the municipalities 
must be the ones requesting the regional government to create them.

With its large territory and richness of landscapes, Brazil borrowed the 
concept of Parcs Naturels Régionaux to its law in 1981, giving it the ambiguous 
name Áreas de Proteção Ambiental. According to the document enacting it, its 
objectives were to “assure the well-being of human populations and conserve or 
improve the local ecological conditions” (BRAZIL, 1981, art. 8), and no mention 
was made to local development or to the valorisation and protection of its 
cultural and natural heritage. Besides, only four months after the transplant 
of that concept into Brazilian law, its legal regime was changed and municipal 
governments lost their competence to create this type of protected areas.

In fact, at first the Brazilian concept of Áreas de Proteção Ambiental had 
very little in common with the French concept of Parcs Naturels Régionaux and 
with its Portuguese counterpart, except for the fact that it included urban and 
peri-urban areas into the park’s perimeter. While the original projects of Parcs 
Naturels Régionaux were supposed to be elaborated and developed in cooperation 
between local and regional governments, including the participation of local 
populations, in Brazil they quickly became a top-down instrument with no 
encourgament to public participation. Later on, the concept of Áreas de Proteção 
Ambiental was reformulated and somewhat changed, and currently Brazilian law 
define them as:

The Environmental Protection Area is an area often large, with 
a certain degree of human occupation, containing abiotic, biotic, 
aesthetical and cultural attributes that are especially important for 
the life quality and the well being of human populations; and their 
basic objectives are to protect the biological diversity, discipline 
land-use and assure the sustainability of the use of natural resources 
(BRAZIL, 2000, art. 15, my translation)

Even though the most recent definition and legal features of that concept 
approximate it to the original idea of Parcs Naturels Régionaux, the Brazilian 
concept of Áreas de Proteção Ambiental was never capable of replicating the success 
the concept of Parcs Naturels Régionaux has found in France and in Portugal. 
In fact, in Brazilian it remains one of the most criticised concepts of protected 
areas, and its critics say it neither provides a strict protection of its natural 
elements nor entails sustained local development.

4.2 Monumentos Naturais, Natural Monuments and 
National Monuments

In recognition to the evident limitation in Brazilian law regarding the 
number of types of protected areas, the 2000 Act of the Brazilian Congress (Lei 
n. 9,985/2000) creating the Brazilian National System of Conservation Unities 
also complemented the then available concepts of proteted areas in Brazilian 
law, by adding to them new legal concepts of protected areas that, in comparison 
to other countries, were missing in Brazilian legislation.

The concept of Monumentos Naturais was transplanted to Brazilian law 
based on the concept of Natural Monuments which had been incorporated to the 
1978 IUCN system of “Categories, objectives and criteria for protected areas”, a 
set of guidelines whose objectives are convincing and orientating governments 
in the creation of their protected area systems33. And although the influence of 
the IUCN protected area categories over national legislations has been debated 
over the last decade, with opinions varying from a limited influence (GILLESPIE, 
2007) to an influence over the majority of the contemporary national legislations 
(DILLON, 2004), the example of Brazilian Monumentos Naturais seems to confirm 
that, at least in certain cases, the influence of IUCN’s protected area categories 
has been strong and has effectively led to the incorporation of its concepts and 
criteria in national legislations.

Originally published in 1978 (and reviewed in 1994 and in 2008, 
after its inclusion in the bill that originated the Brazilian National System of 
Conservation Units), the IUCN system of protected area categories initially 
divided protected areas in three distinct groups, A, B and C. Group A, considered 
the most important, included categories of protected areas in which the use of 
natural resources is only indirect: Strict Nature Reserves (category I, also called 
Scientific Reserves), National Parks (category II), Natural Monuments (category 

33 The IUCN protected area categories were reformulated along the 1980s and 1990s, 
and its most recent update can be seen in the document Guidelines for Applying Protected 
Area Management Categories, edited by Nigel Dudley (2008) on behalf of IUCN.
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III, also called National Landmarks), Nature Conservation Reserves (category IV) 
and Protected Landscapes34 (category V). 

The double name attributed to category III (Natural Monuments or 
National Landmarks) is particularly interesting, as it ponts to the origins of that 
concept of protected area: the American concept of National Monuments, itself 
not a formal concept of protected area, but a specific type of use of the American 
Antiquities Act of 1906. Originally created to preserve the American national 
cultural and historical heritage, especially indigenous groups’ archaeological 
remains, artefacts and sites, that Act allows the president of the country to 
declare by public proclamation (without participation of the Congress) “historic 
landmarks, historic and prehistoric structures, and other objects of historic or 
scientific interest […] to be national monuments”. The government must always 
own the concerned lands, when necessary private lands “may be relinquished 
to the Government”, and the area of each National Monument “shall be confined 
to the smallest area compatible with proper care and management of the objects 
to be protected” (UNITED STATES, 1906).

Three months after the Act was passed in the American Congress, 
Theodore Roosevelt created the first American National Monument, Devil’s 
Tower, and in the following years himself and his successors created several 
others. Polemics regarding that legal instrument in the USA concerned its use 
by the president to circumvent the Congress, that is, to create protected natural 
areas whose creations had been refused by the country’s Congress; and also the 
use of the Antiquities Act to create natural protected areas, once it do not mention 
nature conservation but “the protection of objects of historic and scientific 
interest” (UNITED STATES, 1906). In 1920 the USA Supreme Court established 
an important precedent by ruling unanimously that certain natural areas (in 
the specific case, the Grand Canyon) may be “objects of historic and scientific 
interest” and therefore be protected as National Monuments (UNITED STATES, 
1920). Posterior court decisions have consistently confirmed the same view, and 
helped shaping the American concept of National Monuments as a legal tool for 
the protection of natural sites, usually picturesque and aesthetically important 
ones35.

Besides its name, other characteristics of that concept might be seen all 
over IUCN’s category III. For instance, their objective is to preserve “natural 

34 Group B included protected areas in which natural resources can be used directly, 
and for that reason were considered less important and “would not be considered 
exclusively within the scope of CNPPA” (IUCN’s Commission on National Parks and 
Protected Areas). The categories included in that group corresponded to protected areas 
based on landplaning (Multiple Use Management Areas) or in which natural resources are 
sustainably exploited (Resource Reserves) or human populations inhabit (Anthropological 
Reserves). Group C included areas protected by international conventions (IUCN, 1978, p. 
10–11).
35 A quick look at some images of American Natural Monuments (e.g. Devil’s Tower, 
El Morro, Gila Cliff Dwellings, Jewel Cave, Natural Bridges, Muir Woods, Oregon Caves, 
Tonto, White Sands, among others) shows the clear aesthetical importance of those places 
and the interest in protecting them. 

features of particular scientific and educational interest” which, in many cases, 
“receive no special national recognition” and “may be susceptible to damage or 
adverse exploitation”. The features to be protected “might include outstanding 
examples of a country’s natural heritage such as spectacular waterfalls, caves, 
craters, volcanoes, unique species of flora and fauna, sand dunes, etc.”. In 
fact, “they would be of such scenic, scientific, educational and inspirational 
importance that they merit special designation and protection” (IUCN, 1978, p. 
15, emphasys added). 

The preoccupation with the national importance of the features to be 
protected are further confirmed by its recommended management objectives: 

Protect and preserve nationally significant natural features because 
of their special interest or unique characteristics and to the extent 
consistent with this, provide opportunities for interpretation, 
education, research, and public appreciation (IUCN, 1978, p. 15, 
emphasys added).

An interesting fact about the American National Monuments is that it 
is very characteristic of its time, and strikingly similar legal concepts can be 
identified in other countries more or less at the same time it was passed in 
the USA. For instance, while the American Antiquities Act was passed in June 
8th 1906, a few months earlier the French had passed a law “organising the 
protection of sites and natural monuments of artistic character” which created 
the concept of Sites Classés. Although very similar to the American concept of 
National Monuments36, probably the most important difference between them 
is that in the French concept the properties constituting the protected area 
might be private: their owners are “called to agree not to destroy or modify the 
situation or the aspect of their properties”, and only when necessary they might 
be expropriated (FRANCE, 1906).

In Brazil, the similar concept of Tombamento was created a few decades 

36 The creations of those concepts in both countries are relatively well documented and 
no reference is made to mutual influence. In the USA “the impetus for the Antiquities Act” 
is attributed to concerns about the preservation of archaeological sites in the American 
Southwest, which led to “a variety of actions and activities in the last quarter of the 
19th century” and to a series of discussion in the American Senate about the protection 
of historical and archeological sites. In those discussions, “advocates for archaeological 
preservation and protection began producing draft bills that would accomplish their 
aims and working directly with legislators on submitting these drafts for consideration 
in the US Congress”, and “between 1900 and 1906, scholars and scientists, archaeological 
organizations, politicians, and government officials played key roles in the creation of 
the Antiquities Act” (MCMANAMON, 2014, p. 325–330). In France, besides, the origins 
of the Sites Classés is considered part of a longer history of laws protecting the national 
monuments, and was proposed by the French minister of “Instruction” at the time, Aristide 
Briand, as requested by a number of associations for the protection of natural landscapes 
(e.g. Club alpin français, the Société pour la protection des paysages et de l’esthétique de la 
France and the Touring club de France (MATAGNE, 1999, p. 153). Despite those apparently 
different origins, the similarity between the French concept of Sites Classés and the 
American concept of National Monuments (as it has been enacted and after shaped by the 
American Executive and several court decisions) is remarkable.
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later (Decreto n. 25 de 30 de novembro de 1937), probably inspired in the French 
law of 2nd May 1930, which reformulated the concept of Sites Classés and added a 
variant to it, the concept of Sites Inscrits. As its French and American counterparts, 
the Brazilian Tombamento is a legal tool for protecting the historical, artistic 
and natural heritage of the country, including  “natural monuments, sites and 
landscapes, which must be conserved and protected for the remarkable features 
with which they were present by nature or human agency”. 

As in the case of French Sites Classés and Sites Inscrits, areas affected by 
a Tombamento are listed (“inscritos”) in special records of the national heritage. 
But differently of its French and American counterparts, which play a major role 
in nature protection in their respective national contexts, the Brazilian concept 
of Tombamento has since at least the 1960s been relegated to a secondary role, 
for its lack of preoccupation with the specific protection of biological diversity, 
which is the natural element that have dominated the discussions about nature 
protection in recent decades. That is probably the reason behind the transplant 
of the IUCN concept of Natural Monuments to Brazilian law in the 1990s, which 
from a comparative point of view seems redundant, as it incorporates to 
Brazilian law a concept that in a certain way already existed in it, and therefore 
could be adapted.

Evidently the contemporary Brazilian concept of Monumentos Naturais 
has some different features and was reinforced in order to confer a stronger 
protection to biological diversity (even at the risk of sacrificing other cultural and 
historical aspects of natural areas). That is confirmed by the fact that while the 
Brazilian concept of Monumentos Naturais can only be used in public lands and 
for its use often public authorities have to expropriate the lands to be protected; 
the (a) IUCN category III does not specify that the lands covered by a National 
Monument must be owned by the government; (b) the French concept of Sites 
Classés aims at a voluntary participation of landowners and only in exceptional 
cases allow the government to expropriate their lands; and (c) the American 
concept of National Monuments aims at the protection of lands already public 
and does not authorise the government to expropriate lands for that purpose37.

4.3 Reservas Extrativistas
The Brazilian concept of Reservas Extrativistas (Extractivist Reserves) 

was first institutionalised in 1987 by a Regulation (n. 627/1987) issued by the 
Brazilian agency in charge of land (agrarian) reform and colonisation (INCRA), 
and three years later a Decree (n. 98.897/1990) made it part of national law and 
available to the different governments of the federation.

37 The Antiquities Act states that if the objects to be preserved are on privately owned 
lands, the property “may be relinquished to the Government”. The meaning of that is 
not very clear, as to the present American courts have only discussed the issue as a side 
matter. Several of them, including a 1978 Supreme Court decision (California v. U.S., 436 
U.S. 32, 40) and the most recent one (2008, Buono v. Kempthorne, 527 F.3d 758), state 
that the Antiquities Act “does not authorize government officials forcibly to take private 
property to provide such care or to enter private land” (VICENT; ALEXANDER, 2010, p. 6).

The history behind this concept nevertheless, can be traced back to 
1985, when the first national conference of seringueiros was held in Brasilia. 
Seringueiros are traditional workers specialised in collecting latex (rubber 
tapping) from the Hevea brasiliensis (rubber tree, a native species from the 
Amazon region), who have lived in the forest since the rubber boom in the 
second half on the 19th century38. 

Their first national conference was organised in 1985 by a group of 
politically active seringueiros, among which Chico Mendes39, concerned with 
the growing deforestation of their native region by cattle farmers and illegal 
loggers, which besides destroying the environment also threatened their activity, 
their way of life and their culture. The discussions regarding those threats led 
to the idea of a new type of protected areas, inspired in the Brazilian concept of 
Indigenous Lands40, whose main objective would be to conciliate traditional uses 
with nature protection, by granting legal protection to forest lands traditionally 
occupied by Brazilian rubber tappers and nut gatherers. In practical terms, the 
lands are expropriated by a government (the Union, a State or a Municipality), a 
management plan is created in order to determine the activities and restrictions 
applicable to the reserve, and the local residents are offered concession contracts 
adjusting their rights and duties to the reserve. 

Later the Brazilian National System of Conservation Units included that 
concept, and the discussions in the Brazilian National Congress that led to its 
creation show some of the most compelling examples of the recognition of the 
political significance of the concept of Reservas Extrativistas:

The Extractivist Reserves […] are a radically new type of protected 
areas. They are not concerned only with the conservation of 
nature, in a strict sense, but with a [specific] form of relationship 
with the natural environment, [and] of sustained economical 
development of forests and other environments. Extractivist 
Reserves summarise all the evolution in the interpretations of what 
is nature conservation and what is the role of protected areas, and 
is a concept [of protected areas] that was never though by older 
conservationists, and hardly could, because they arise from a 
completely different philosophy. The proposition of Extractivist 

38 For more information about the seringueiros, see Margate Keck (1995) Social equity 
and environmental politics in Brazil: lessons from the rubber tappers of Acre; and Philip 
Fearnside (1989) Extractive reserves in Brazilian Amazonia.
39 Francisco Alves Mendes Filho, better known as Chico Mendes. A syndicalist and tree 
tapper leader, Mendes became famous for its activism and for his assassination in 1988, 
by a group of cattle farmers and loggers.
40 At worst, the Brazilian concept of Indigenous Lands can be traced to a Royal Charter 
issued by the Portuguese crown in 1680 (ARAUJO et al., 2006). Even though the concept of 
reserves was not made clear until the mid-1850s, it is an important record of the fight of 
indigenous peoples for self-determination and inaugurated the idea of reserving parts of 
the national territory to indigenous peoples. Since 1934, all Brazilian Constitution have 
recognised the rights of indigenous groups over their traditional lands; and from 1967 
several categories of indigenous lands were created in Brazilian law. In 2014 there are 698 
of them, corresponding to 13.4% of Brazilian territory (INSTITUTO SOCIO AMBIENTAL, 
2014).
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Reserves came out of the fight of the seringueiros in Amazonia, 
against the destruction of the forest – from which they obtain all 
the necessary resources for their subsistence – and not from the 
minds of technicians and experts. The creation of those areas meets 
the claims of the same communities that are in charge of keeping 
them (FELDMANN, 1994, my translation). 

Despite the recognition of its social and political relevance, the concept 
of Reservas Extrativistas remain largely criticised by historic Brazilian 
conservationists, for it evidently does not provide the strict protection entailed 
by the creation of a protected area such as a National Park. In fact, as recognised 
in the passage cited above, it is a concept that responds to a different ideal, that 
is, not to the preservation of islands of nature, but to the search of alternative 
ways of life based on the balance between use and protection of nature. 

Much has been written in the last decades about sustainable 
development, yet many fail to recognise that protected areas the most privileged 
territories for its search. In most cases, those areas are simultaneously highly 
regulated territories and impoverished areas, and while they call for economic 
development, they also benefit from a specific regulatory framework adapted to 
its local reality. For that reason, protected areas are clearly some of the richest 
fields for the search of new forms of development, adapted to the needs of man 
and the limitations of nature. 

In that sense, the Brazilian concept of Reservas Extrativistas is truly 
remarkable, as it aims at accommodating the objectives of sustainable 
development with the reality and the needs of a specific social group. Besides, 
from a cultural perspective it represents a true innovation in the field on 
environmental law, a field long noted for its extensive transplants of legal 
concepts.

5 CONCLUSION
This paper identified several correlations between Brazilian and foreign 

concepts of protected areas, drawing attention to certain aspects of their 
transplants to Brazilian law. By demonstrating that the law concerning protected 
areas is a particularly rich field for comparative legal studies, its explicit 
objectives are to serve as a reference in the field of comparative environmental 
law and to contribute to foster new studies in that area. 

First, it traced the origins of the American concept of National Parks, 
showing that it has become not only the most used and most recognisable legal 
tools for nature protection, but also the most diffused one, currently present in at 
least 121 national legislations. Special attention was drawn to the transplant of 
that concept to Brazilian law, highlighting the complex impacts of the transplant 
of a foreign concept into a contrasting context.

Also, the paper identified a legal transplant often neglected by scholarship, 
concerning the Brazilian concept of Florestas Protetoras and the French concept 
of Forêst de Protection. In this regard, it pointed out that when transplanted 

to Brazilian law, the French concept has undergone punctual but important 
changes. In fact, while both concepts aim at protecting geologically fragile 
areas, in its original context the French concept was created for the sustainable 
exploitation of natural resources, and in Brazil it was transplanted as a legal tool 
for the strict protection of natural areas.

Second, this paper shows how the major political changes of the 1960s 
and 1970s in the field of environmental affairs, had two important outcomes in 
the public policy related to protected areas: a criticism directed specifically to 
the conservation movement, concerning the displacement of local populations 
of protected areas; and a criticism to the economic model adopted by most 
Countries, which led to the recognition of a necessary conciliation between 
economic development and environmental protection. 

Third, this paper pointed out that those two important concerns are 
the major reasons behind the important changes Countries made to their 
protected areas’ legal frameworks in the last decades, and in Brazil they led to 
new transplants of foreign concepts but also to the development of at least one 
original concept of protected area. In that regard, the paper drew attention to 
three contrasting cases: (a) the case of Áreas de Proteção Ambiental, a transplant of 
the Portuguese concept of Parques Naturais, itself a transplant of the French 
concept of Parcs Naturels Régionaux; (b) the case of Monumentos Naturais, 
a transplant of the IUCN concept of Natural Monuments, itself inspired on 
American National Monuments, which are not a formal concept of protected 
areas but a specific type of use of the American Antiquities Act of 1906; and (c) 
the case of Reservas Extrativistas, a concept emerged from a specific regional 
context in Brazil. This last concept, in fact, might be a true turning point in the 
Brazilian branch of protected areas law, as it corresponds not only to the most 
original of its concepts of protected areas, but also probably to the first one.

The examples presented in this paper are especially interesting because 
they corroborate the conclusions of comparatists dealing with legal transplants, 
that transplants are one the most influential – in not the decisive – sources of 
legal change. In fact, they show that Alan Watson’s assertive that “in most places 
at most times borrowing is the most fruitful source of legal change” is at least 
partially right, because several (if not most part) Brazilian concepts of protected 
areas originated in foreign law and were transplanted as a means of adapting 
the country’s law to new political objectives. But the examples presented also 
show several problems related to the transplant of a concept to a foreign legal 
system (whose culture and general contexts are relatively unique) and highlight 
the need for proper planning and adaptation. 
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RATIONALITY AND INTUITION WEST AND 
EAST: NEW AND OLD PARADIGMS

Paulo Roney Avila FAGÚNDEZ1

It is necessary to overcome prejudice in order to be able to dialogue. East 
and West have separate visions. Taoism, the old school of the Far East, needs to 
be known to enable the rapprochement between distant cultures, which that 
want to establish a permanent connection. International relations consolidate 
through mutual respect and mutual learning.

The ancient Chinese culture inspired a rich Philosophy, a very sophisticated 
natural medicine, whose procedures are respected and studied by Westerners 
today. This short article focuses on three main aspects: first of all, the crisis of 
the dogmatic positivist model, which gives clear signs of exhaustion; secondly, 
the paradigmatic transition; and, at last, the role of Taoism. 

Any natural phenomenon presents polarities: one is called yin and 
the other is known as yang. Consequently, there is a dialectical approach. 
The dialectic goes through four phases: the Ionian philosophers, whose main 
representative is Heraclitus, the developer of the dialectic of succession; the 
dialectic of coexistence of Aristotle, which is in contradiction with the succession 
dialectic of Heraclitus.

As for Hegel, we can state that he reunited the two, raising them to a 
higher stage, and developed the dialectic of succession and coexistence, in an 
idealistic way. This is the so-called historical dialectic idealist. For Marx and 
Engels there is a materialistic dialectics, in which importance is given to the 
material.

The Thought and the Universe are constantly changing, but the changes 
are not the ideals which determine things, but rather the ideas are changing 
because things change. The different authors who have interpreted the 
materialist dialectic are not in agreement as to the fundamental laws governing 
the dialectical method. Some point three, others four. Based on that, we could 
establish four fundamental laws: reciprocal action, polar unit, or all related to it; 
the dialectic change, denial of denial, or everything changes, and the transition 
from quantity to quality, or qualitative change, interpenetration of contraries, 
contradiction or struggle of contraries (THALMEIMER, 2003). Such an approach 
is in line with the objective thinking of the Pure Theory of Law, which clearly 
takes into account the object of the legal knowledge, which is the norm, and 
a peculiar principle of imputation, because the principle of causality does not 
apply to the legal field.

This is not an exact science, but for the recognition of autonomy, with a 
view to disciplinary culture, there is a need for recognition of the own principles 
and of the object itself. Working with a binary code (licit/illicit) all the human 

1 Ph.D. in Law, Professor of the Law Graduate Program, Universidade Federal de Santa 
Catarina, Brazil. Attorney at the Attorney General’s Office, Santa Catarina State, Brazil.

drama brought to the Judiciary should be framed in normative compartments. 
Therefore, the legal system is a reducing system of complexity. Life in its fullness 
is not allowed to join in the proceedings. For the jurist, what is not in the records 
is not in the world.

The principles, being flexible, were left aside to allow the transport of 
rational certainties of the Newtonian-Cartesian scientific model into the legal 
harvest. The truth can only be obtained through the scientific method, or the 
use of formal logic. Today, for some authors, there is a major premise: the law, a 
minor premise: the fact, and a conclusion, which consists in the application of the 
law to the social fact. Modernity, inaugurated by the method, only trusts science. 
One recognizes a single allowed source, for, as the scientific knowledge, we must 
recognize a single allowed source of the legal system. The plural cultural reality 
is left aside. The only right is the State Law. Only the political agent can design 
the law, and only the magistrate, a member of the Government, can apply it. This 
fact ignores the legal element as part of a cultural process.

Therefore, law is, as stated by Althusser, an ideological apparatus of 
the State, being reproduced by other existing power structures in public 
administration. One wants to impose an order by the use of force in all instances 
of the organized society. The lawsuit seeks to reach the truth as in the scientific 
methodology. But the judicial truth is rather political-judicial. The bond to the 
right (CHOPRA, 1998) consists in the attachment to the known, to the past. 
The uncertainty principle revolutionizes the paradigm of modernity based 
on a world that extracts rational certainties from relations of causality and of 
empiricism. The Scientistical State has the last word, imposing heavy sanctions, 
especially to passive subjects from marginalized social sectors.

The Law, which consists in a set of principles, rules and standards, aims 
to regulate life in society. Ancient societies, especially those in the Far East, 
presented a legal culture founded on ethics. The emergence of the method is 
the milestone for the advent of science in the West, establishing safe methods 
for the discovery of truth since the 17TH century: Similarly, the process seeks 
to establish a legal-political truth. However, the deification of the method 
made believe that the fragment would present the whole reality. Nature can be 
dominated. It is only an object of knowledge. 

If necessary, as stated by Bacon, it can be even tortured to express the 
whole truth. In an anthropocentric vision, based on an emerging political society, 
the human being is the center of all the socio-political development process 
articulated after the Industrial Revolution, and the French Revolution. The legal 
culture adopts a disciplinary vision of the world. It sees isolated problems and 
does not have the ability to establish a connection between the legal, political, 
economic systems, etc. This led to the removal of the law from reality, for it 
presented only a fragment of life. The identification of the studied problem 
becomes difficult. The Ockham razor features a questionable accuracy because 
it extracts the truth from the method in order to obtain a correct knowledge. 
In the ancient times, before the advent of the so-called civilized society, the 
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presence of a relatively peaceful society is diagnosed.
The existence of a society in which one could not separate art, science 

and religion was envisioned. The myths and rites were part of the culture. The 
language was much more than signs. However, even the primitive man sets the 
foundations of science. One needed to understand each natural phenomenon. 
The Cartesian science wants to dominate, to have control over the phenomenon, 
to promote a mechanistic reading of the elements, to quantify, to weigh, to 
measure etc.

Only what can be experienced is considered knowledge. Therefore, 
the objective, rational, and logical knowledge is the only valid knowledge. It 
was Aristotle who established the formal logic, which still influences the law. 
Moreover, neutrality is another aspect of the system. The only recognized expert 
is the one who holds the knowledge, who has the knowledge derived from the 
professional science. Moral issues, after the emergence of the power of popular 
sovereignty principle, are assigned to the Catholic Church. Scientific knowledge 
has not necessarily ethical commitment. The method is recognized as the proper 
way to achieve the truth.

In science, with the establishment of a disciplinary organization by the 
method, simple thinking prevails. As a result, the scientific knowledge is distant 
from a holistic view. Here, we are not referring to a hollow holism, as says 
Morin, which sees only the whole, and can not relate it with the piece. Human 
science advocates a theoretical anarchism, which goes hand in hand with the 
model of order and law of the Western scientific system (FEYERABEN, 1977). 
Taoism presents itself as a dialectic vision. Gadotti (1983) says that dogmatism is 
opposed to dialectical thinking. According to him, it is an open vision, unfinished, 
and one that overcomes itself all the time.

All dogmatic thinking is anti-dialectical. The dialectic should be viewed 
as object of analysis, that is, a method for appropriation of the concrete. The 
dialectic to Gadotti must be understood as a critique of the assumptions, 
ideologies, worldviews, dogmas and prejudices. In this sense, the task of the 
dialectic is essentially critical (GADOTTI, 1983).

The Taoist dialectic is wide, and relates to the dialectics of Presocratic 
Philisophy (especially of Heraclius), Aristotle, Hegel, Engels and even Marx. 
That’s why Cooper states that the main objective of Taoism is to achieve balance 
and harmony between yin and yang, known as the two great forces, and as 
the two poles between which all forms of manifestation take place. For Cooper 
(1989), real Taoism is the integrating cosmological, philosophical, and religious 
agent. In Taoism, the conventional standards of ethics, morality and false 
sophistication are ridiculed, and the absurd rituals and magic are despised.

In its essence, Taoism is the doctrine of relationships, and the art of living; 
it is related to the fullness of nature and to the place man occupies on it. It is not 
a philosophy of renunciation of the world. On the contrary, it seeks the removal 
of everything that is artificial, sophisticated and useless. It searches the contact 

with the natural clarity of vision. That is the reason why it is important to revive 
Taoism in both Oriental and Western cultures.
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UNDERSTANDING THE SOCIAL FUNCTION 
OF PROPERTY IN BRAZILIAN LAW THROUGH 
LEGAL ANTHROLPOLOGY CONTRIBUTIONS

Ana Clara Correa HENNING1

Thais Luzia COLAÇO2

1 INTRODUCTION
Western law constitutes a cultural artifact marked by choices, which 

culminate in an extreme privatization. Today, we understand that, rather than 
property, people and their respective groupings – in multicultural dimensions - 
are supported by the national legal system. In Brazil, applying the notion of civil 
institutions under a suitable constitutional interpretation, takes into account this 
reality, which rearranges the legal system structure to establish its foundation 
on Constitution values. 

This repersonalization of central institutes of private law modifies its 
former individualistic mentality, emphasizing the social interest. Hence, the 
importance of constitutional provision of the social function of property is 
evidenced, as well as its interpretation through legal anthropology, under a 
perspective that surpasses the mere economic meaning. 

2 CONSTITUTIONAL AND CIVILIAN PROVISION OF 
PROPERTY AND ITS SOCIAL FUNCTION

The elaboration of the 1988 Federal Constitution (CF/88) (BRASIL, 2014a) 
was, undoubtedly, characterized by complex relationships, which resulted in a 
comprising text of numerous values. As a result, the changes in the formalistic 
mentality of the Brazilian legal system were clear. The CF/88 isn’t considered 
merely as a formal center of planning anymore; its interpretation will be 
directed towards concrete and real relationships, and applied in these scenarios 
(MORAES, 2006, p. 03).

Therefore, the right to private property provided in art. 5 of CF/88 and in the 
Brazilian Civil Code 2002 (CC/2002) (BRASIL, 2014b) undergo significant changes. 
Hence, the legal look is oriented by contemporary concepts, which place the 
subject and the community in the center of the relationships they aim to regulate.

1 PhD student at the Law Graduate Program, Universidade Federal de Santa Catarina. 
Degree in Law (UFPel), Masters in Education (UFPel) and Masters in Law (PUC-RS). 
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Its traditional conceptualization established it as an unlimited subjective 
right, in which the owner could demand certain behaviors from people: 
abstention duties and respect towards his/her power. Thus, an advantage 
position; the “legal ownership of the issue’s substance” referred by Tupinambá 
Nascimento (2003:112). This was a plain legal relationship, it contained a single 
entailment between the right holder (with subjective right), and the erga omnes 
(with the corresponding duty) (LOUREIRO, 2003: 30). In this case, we can state 
that the owner is central to the understanding of private property.

Currently, the right to property is multifaceted; it is a reference for 
rights and duties, particularly when its repersonalization is recognized by our 
legal system. Its contemporary constitutional issues are found in art. 5, XXII 
(Guarantee of Private Property) and XXIII (Social Function of Property); in art. 
170, II and III (Economic Order Principles); in art. 184 and 186 (Social Function 
of Land Ownership) (BRASIL, 2014a). 

The Civil Code (BRASIL, 2014b), on the other hand, deals with 
property in caput of art. 1,228: “The owner has the right to use, enjoy 
and possess the Thing, and the right to retrieve it from whomever 
unfairly owned or possessed it”. The first paragraph imposes its 
functionalization, foreseeing its preservation among other values 
of environmental, historic and artistic heritages. 

Paragraphs 2 to 5 indicate its constraints. The second paragraph 
prevents the misusage of the other party’s rights, or a usage 
that won’t bring its owner any amenity or utility. The following 
paragraphs: third, fourth and fifth, determine the possibility of 
expropriation, along with a fair owner compensation (BRASIL, 
2014b).

The lack of compliance of property social function may result in 
its expropriation, according to art. 184, of CF/88. In this sense, the 
Federal Court of Justice (STF) understands that:

The access to land, the solution of social conflicts, the rational and 
appropriate use of rural property, the appropriate use of natural 
resources and the preservation of the environment are elements of 
the social function of property (BRASIL, 2014c). 

Pietro Perlingieri (2008: 938) states that functionalization does not 
translate into intervention against the property, but into the reason for its 
existence. The owner only is entitled to the ownership because it is the State’s 
will. It isn’t immanent to the owner, but state-granted to his/her benefit, as well 
as to the entire society, so the Federal Constitution (MENDES, 2010, p. 522). It is 
his/her social function that prevents the owner of having absolute power over 
the Thing, disregarding other rights, as can be inferred by the Superior Court of 
Justice (STJ) decision, which states:

If the owner or possessor is subject to the social function and to the 
ecological function of the property, it is unreasonable to claim undue 
loss of anything never held according to the current constitutional 
and legal framework, i.e., the possibility of complete and absolute 
use of the thing and its natural virtues (BRASIL, 2014d).

It is therefore understood, that the land has to be used in the basis of 
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constitutional values, building a dynamic concept of this functionalization 
considering the duties and the rights of the owner.

3 UNDERSTANDING THE SOCIAL FUNCTION OF PROPERTY 
THROUGH LEGAL ANTHROPOLOGY CONTRIBUTIONS 

The comprehension of law as being a cultural artifact constructed by 
men and women (COLAÇO, 2011; ROULAND, 2003) provides a multicultural 
dimension of the legal system, because it is sustained by many cultures. The 
possibility to analyze these cultural practices turns Legal Anthropology into “an 
area of plural research mainly critically directed towards an hegemonic vision 
of Law” (COLAÇO; DAMÁZIO, 2012, p. 08).

In this sense, the social function of property has been repeatedly 
interpreted from an economic perspective: the property must provide 
materially measurable benefits, such as economic allocation of land valued for 
its productivity (LIMA, 2009, p. 45). This statement is specified in Supreme Court 
decision, as follows:

It is the land’s owner responsibility to legally and socially nurture 
it and properly exploit it under penalty of addressing constitutional 
and legal provisions, which penalize the owners of idle, uncultivated 
and/or unproductive properties, for the social function will only 
be fulfilled when conditioned to the exercise of the ownership 
right, and when the domain holder meets the obligation 
(1) to promote welfare to those who toil on the land; (2) to 
maintain satisfactory levels of productivity; (3) to ensure the 
conservation of natural resources; and (4) to observe the legal 
provisions that regulate fair working relationships between 
those who have the control and those who cultivate the land 
(emphasis added) (BRASIL, 2014d).

The property must be useful to the context of the surrounding society. For 
Stefano Rodotá (2003, s/p), this is applied to the composition of rights between 
owners and non-owners, even reaching the future generations. According 
to the author, there is a need to “establish an identification criteria for what 
obeys the logic of the market, and what, on the contrary, cannot be reduced to 
a commodity”.

 On this path, we recognize that the social function of property exceeds 
a mere slot of economic exploitation (TORRES, 2010, p. 53), but also covers a 
cultural space. It can be perceived that “the power of using a good is not univocal, 
since the use and possession will depend on the role played by the owner and 
the kind of possessed good” (CORTIANO JR, 2001, p. 130). 

Consequently, the usage will depend on the local culture and the 
respective anthropological dimensions. Lands of traditional communities, such 
as indigenous and “quilombolas” (originated from groups formed by runaway 
slaves in the slavery era , and still existing ) do not necessarily have economic 
productivity, but represent areas of cultural development and maintenance of 
different lifestyles of varied parts of the population (COLAÇO, 2011). Nevertheless, 

they must not undergo a procedure of expropriation, as established by the legal 
system regarding unproductive lands (BRASIL, 2014a). 

 One strictly economic thought is aggregated to another related to the 
culture and the adaptation of the law to those realities it intends to regulate. 
Although not referring specifically to the topic discussed here, the STF (Supreme 
Court) recognizes the need to a law reinvigoration through new ways of 
understanding it:

The correction of inequalities is possible. For this reason, it is not 
only important to do what is within our reach as to fulfill what is in 
line with the Federal Constitution, for in life, there is no room for 
repentance, for accommodation, for misoneism, which, regardless 
of source, is the aversion, to everything new (BRASIL, 2014e).

The perceived inequalities in the Brazilian land system can be reduced by 
the correct interpretation of the social function of property, both in its economic 
perspective, as in its cultural dimension.

4 CONCLUSION
At this point, some considerations might be made. Property is dynamic, 

resulting in a complex legal relationship, no longer being limited to a subjective 
unlimited right. It depends on the material and cultural substrate in which it’s 
placed, as well as on the owner duties towards the State, towards non-owners, 
and towards other owners. All that, under the grounds of the social function of 
property.

This new understanding connects social practices, otherness and also 
translates, into legislative changes, doctrinal texts and judicial decisions. 
Over time, these aspects are being influenced by the contributions of Legal 
Anthropology and its multicultural perception of society. Although there aren’t 
yet any higher courts decisions concerning the social function of property 
under the cultural perspective, a considerable part of the literature has this 
understanding. 

In effect, as already stated, CF/88 encompasses values that enable 
the fulfilling of its own predictions in our daily life. These rights should be 
locally adapted, no longer considering society univocally, but considering the 
complexities of its structure.
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